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LECTORIS SALUTATIO 

ʅʘ 26 ʦʢʪʦʤʚʨʠ 2020 ʛʦʜʠʥʘ ʦʪʥʦʚʦ ʚ ʉʦʬʠʷ, ʢʲʜʝʪʦ ʧʨʝʜʠ 5 ʛʦʜʠʥʠ, 

ʥʘ 13 ʦʢʪʦʤʚʨʠ 2016 ʛ., ʙʝʰʝ ʫʯʨʝʜʝʥʘ ɹʘʣʢʘʥʩʢʘʪʘ ʘʩʦʮʠʘʮʠʷ ʧʦ ʨʠʤʩʢʦ 

ʧʨʘʚʦ ʠ ʨʠʤʩʢʦʧʨʘʚʥʘ ʪʨʘʜʠʮʠʷ (Societas pro Iure Romano S.I.R.), ʩʝ 

ʧʨʦʚʝʜʝ ʥʝʡʥʘʪʘ ʇʝʪʘ ʤʝʞʜʫʥʘʨʦʜʥʘ ʢʦʥʬʝʨʝʥʮʠʷ. ɺ ʥʝʷ ʫʯʘʩʪʚʘʭʘ ʧʦʚʝʯʝ 

ʦʪ 50 ʧʨʝʧʦʜʘʚʘʪʝʣʠ ʠ ʜʦʢʪʦʨʘʥʪʠ ʨʦʤʘʥʠʩʪʠ ʦʪ ɹʦʩʥʘ ʠ ʍʝʨʮʝʛʦʚʠʥʘ, 

ɹʲʣʛʘʨʠʷ, ʀʩʧʘʥʠʷ, ʀʪʘʣʠʷ, ʈʫʤʲʥʠʷ, ʉʝʚʝʨʥʘ ʄʘʢʝʜʦʥʠʷ, ʉʲʨʙʠʷ ʠ 

ʍʲʨʚʘʪʠʷ (ʢʘʢʪʦ ʝ ʦʙʠʯʘʡʥʦ ʚʝʯʝ, ʩʪʨʘʥʠʪʝ ʩʘ ʠʟʙʨʦʝʥʠ ʧʦ ʘʟʙʫʯʝʥ ʨʝʜ, ʘ 

ʥʝ ʩʧʦʨʝʜ ʙʨʦʷ ʥʘ ʫʯʘʩʪʥʠʮʠʪʝ). ʊʷ ʩʝ ʧʨʦʚʝʜʝ ʚ ʝʜʠʥ ʠʟʢʣʶʯʠʪʝʣʥʦ ʪʨʫʜʝʥ 

ʟʘ ʮʷʣʦʪʦ ʯʦʚʝʯʝʩʪʚʦ ʤʦʤʝʥʪ- ʚ ʧʠʢʘ ʥʘ ʚʪʦʨʘʪʘ ʚʲʣʥʘ ʥʘ ʧʘʥʜʝʤʠʷʪʘ ʦʪ 

Covid-19, ʚ ʤʦʤʝʥʪ ʥʘ ʥʝʦʙʭʦʜʠʤʘ ʩʦʮʠʘʣʥʘ ʠʟʦʣʘʮʠʷ ʠ ʦʛʨʘʥʠʯʘʚʘʥʝ ʥʘ 

ʚʩʷʢʘʢʚʠ ʧʨʠʩʲʩʪʚʝʥʠ ʥʘʫʯʥʠ ʠ ʢʫʣʪʫʨʥʠ ʧʨʦʷʚʠ. ʊʦʚʘ ʦʙʘʯʝ ʥʝ ʧʦʧʨʝʯʠ ʥʘ 

ʧʨʦʚʝʞʜʘʥʝʪʦ ʥʘ ʢʦʥʬʝʨʝʥʮʠʷʪʘ ʚʲʚ ʚʠʨʪʫʘʣʥʘ ʩʨʝʜʘ, ʟʘ ʢʦʷʪʦ 

ʖʨʠʜʠʯʝʩʢʠʷʪ ʬʘʢʫʣʪʝʪ ʥʘ ʉʦʬʠʡʩʢʠʷ ʫʥʠʚʝʨʩʠʪʝʪ Ăʉʚ. ʂʣʠʤʝʥʪ ʆʭʨʠʜʩʢʠñ 

ʠ ʩʲʩ ʩʲʜʝʡʩʪʚʠʝʪʦ ʥʘ ʀʪʘʣʠʘʥʩʢʠʷ ʢʫʣʪʫʨʝʥ ʠʥʩʪʠʪʫʪ ʚ ʉʦʬʠʷ ʧʦʝʭʘ 

ʜʦʤʘʢʠʥʩʪʚʦʪʦ ʠ ʦʨʛʘʥʠʟʠʨʘʭʘ ʢʘʢʪʦ ʚʢʣʶʯʚʘʥʝʪʦ ʥʘ ʛʦʣʷʤʘ ʯʘʩʪ ʦʪ 

ʫʯʘʩʪʥʠʮʠʪʝ ʚ ʨʝʘʣʥʦ ʚʨʝʤʝ, ʪʘʢʘ ʠ ʧʨʝʜʦʩʪʘʚʷʥʝʪʦ ʥʘ ʚʠʜʝʦʟʘʧʠʩʠ ʠ 

ʧʨʝʟʝʥʪʘʮʠʠ, ʧʦʩʪʘʚʝʥʠ ʥʘ ʥʦʚʠʷ ʩʘʡʪ ʥʘ ʧʨʦʝʢʪʘ ʠ ʥʘ ʩʧʠʩʘʥʠʝʪʦ- 

www.iusromanum.info, ʥʘ ʚʩʠʯʢʠ, ʢʦʠʪʦ ʠʤʘʭʘ ʘʥʛʘʞʠʤʝʥʪʠ ʩ ʣʝʢʮʠʠ ʠ 

ʩʝʤʠʥʘʨʠ ʚ ʪʦʟʠ ʜʝʥ. 

ʂʦʥʬʝʨʝʥʮʠʷʪʘ ʧʦʢʘʟʘ ʥʝ ʩʘʤʦ ʩʦʣʠʜʘʨʥʦʩʪʪʘ ʠ ʩʲʧʨʠʯʘʩʪʥʦʩʪʪʘ, 

ʠʟʛʨʘʜʝʥʠ ʚ ʦʙʱʥʦʩʪʪʘ ʥʘ ʯʣʝʥʦʚʝʪʝ ʥʘ ɸʩʦʮʠʘʮʠʷʪʘ, ʥʦ ʠ ʪʝʭʥʠʷ 

ʥʝʧʨʝʢʲʩʥʘʪ ʩʪʨʝʤʝʞ ʟʘ ʨʘʟʚʠʚʘʥʝ ʥʘ ʨʦʤʘʥʠʩʪʠʯʥʘʪʘ ʥʘʫʢʘ ʠ 

ʧʨʝʜʩʪʘʚʷʥʝʪʦ ʡ ʧʨʝʜ ʰʠʨʦʢʘʪʘ ʧʨʘʚʥʘ ʦʙʱʥʦʩʪ. ʀʤʝʥʥʦ ʚʠʨʪʫʘʣʥʦʪʦ 

ʧʨʦʚʝʞʜʘʥʝ ʥʘ ʪʦʟʠ ʤʝʞʜʫʥʘʨʦʜʝʥ ʥʘʫʯʝʥ ʬʦʨʫʤ ʩʲʟʜʘʜʝ ʧʨʝʜʧʦʩʪʘʚʢʠ ʟʘ 

ʦʱʝ ʧʦ- ʛʦʣʷʤʘ ʧʫʙʣʠʯʥʦʩʪ ʢʘʢʪʦ ʥʘ ʠʟʷʚʠʪʝ ʥʘ ʫʯʘʩʪʥʠʮʠʪʝ, ʪʘʢʘ ʠ ʥʘ 

ʧʨʝʜʩʪʘʚʷʥʝ ʥʘ ʮʝʣʠʪʝ ʥʘ ɸʩʦʮʠʘʮʠʷʪʘ, ʨʝʘʣʠʟʠʨʘʥʠ ʦʪ ʥʝʡʥʠʪʝ ʨʝʜʦʚʥʠ ʠ 

ʧʦʯʝʪʥʠ ʯʣʝʥʦʚʝ ʠ ʪʝʭʥʠʪʝ ʢʦʣʝʛʠ ʠ ʧʨʠʷʪʝʣʠ- ʨʦʤʘʥʠʩʪʠ.  

ʊʝʤʘʪʘ ʥʘ ʢʦʥʬʝʨʝʥʮʠʷʪʘ ï TRADITIO IURIS ROMANI, ʜʘʜʝ 

ʚʲʟʤʦʞʥʦʩʪ ʟʘ ʝʜʥʘ ʠʟʢʣʶʯʠʪʝʣʥʦ ʰʠʨʦʢʘ ʠʥʪʝʨʧʨʝʪʘʮʠʷ ʥʘ ʧʨʦʙʣʝʤʠ ʥʘ 

ʩʘʤʦʪʦ ʨʠʤʩʢʦ ʧʨʘʚʦ ʠ ʥʘ ʪʷʭʥʘʪʘ ʧʨʦʝʢʮʠʷ ʚ ʩʲʚʨʝʤʝʥʥʦʪʦ ʧʨʘʚʦ. ʊʷ ʩʝ 
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ʷʚʠ ʥʦʚʘ, ʧʨʝʜʣʦʞʝʥʘ ʦʪ ʋʧʨʘʚʠʪʝʣʥʠʷ ʩʲʚʝʪ ʥʘ ɸʩʦʮʠʘʮʠʷʪʘ ʠ ʦʜʦʙʨʝʥʘ 

ʦʪ ʯʣʝʥʦʚʝʪʝ ʡ. ʊʝʤʘʪʘ, ʦʜʦʙʨʝʥʘ ʥʘ ʧʨʝʜʭʦʜʥʘʪʘ, ʏʝʪʚʲʨʪʘ ʤʝʞʜʫʥʘʨʦʜʥʘ 

ʢʦʥʬʝʨʝʥʮʠʷ ʚ ʂʨʘʛʫʝʚʘʮ ʧʨʝʟ 2019 ʛ.- MARE NOSTRUM, ʩʯʝʪʦʭʤʝ ʟʘ ʧʦ- 

ʧʦʜʭʦʜʷʱʦ ʜʘ ʨʘʟʛʣʝʜʘʤʝ ʪʦʛʘʚʘ, ʢʦʛʘʪʦ ʤʦʞʝʤ ʜʘ ʩʝ ʩʲʙʝʨʝʤ ʥʘʠʩʪʠʥʘ ʥʘ 

ʤʦʨʩʢʠʷ ʙʨʷʛ, ʚ ʩʲʦʪʚʝʪʥʘʪʘ ʘʢʘʜʝʤʠʯʥʘ ʦʙʩʪʘʥʦʚʢʘ, ʠ ʢʦʛʘʪʦ ʚʩʠʯʢʠ 

ʪʷʛʦʩʪʥʠ ʠ ʪʨʝʚʦʞʥʠ ʤʦʤʝʥʪʠ, ʩʚʲʨʟʘʥʠ ʩ ʧʘʥʜʝʤʠʷʪʘ, ʙʲʜʘʪ ʧʨʝʜʘʜʝʥʠ ʥʘ 

ʤʠʥʘʣʦʪʦ.  

ʅʘ ʪʝʤʘʪʘ ʥʘ ʨʠʤʩʢʦʧʨʘʚʥʘʪʘ ʪʨʘʜʠʮʠʷ ʝ ʧʦʩʚʝʪʝʥ ʠ ʥʦʚʠʷʪ ʚʪʦʨʠ 

ʙʨʦʡ ʥʘ ʝʣʝʢʪʨʦʥʥʦ ʩʧʠʩʘʥʠʝ ius ROMANUM ʟʘ 2020 ʛ. ʀʟʜʘʥʠʝʪʦ ʥʘ 

ʖʨʠʜʠʯʝʩʢʠʷ ʬʘʢʫʣʪʝʪ ʥʘ ʉʦʬʠʡʩʢʠʷ ʫʥʠʚʝʨʩʠʪʝʪ Ăʉʚ. ʂʣʠʤʝʥʪ ʆʭʨʠʜʩʢʠñ, 

ʩʲʟʜʘʜʝʥʦ ʧʨʝʟ 2015 ʛ., ʦʪ 2016 ʛ. ʩʧʦʨʝʜ ʨʘʟʧʦʨʝʜʙʠʪʝ ʥʘ ʋʩʪʘʚʘ ʥʘ 

ɹʘʣʢʘʥʩʢʘʪʘ ʘʩʦʮʠʘʮʠʷ ʧʦ ʨʠʤʩʢʦ ʧʨʘʚʦ ʠ ʨʠʤʩʢʦʧʨʘʚʥʘ ʪʨʘʜʠʮʠʷ ʩʝ 

ʧʨʝʚʲʨʥʘ ʚ ʪʨʠʙʫʥʘ ʥʘ ʥʝʡʥʠʪʝ ʤʝʞʜʫʥʘʨʦʜʥʠ ʬʦʨʫʤʠ. ʊʦʟʠ ʙʨʦʡ ʦʪʥʦʚʦ 

ʜʘʚʘ ʚʲʟʤʦʞʥʦʩʪ ʥʘ ʚʩʠʯʢʠ ʫʯʘʩʪʥʠʮʠ ʚ ʇʝʪʘʪʘ ʤʝʞʜʫʥʘʨʦʜʥʘ ʢʦʥʬʝʨʝʥʮʠʷ 

ʥʘ ɸʩʦʮʠʘʮʠʷʪʘ, ʜʘ ʧʨʝʜʩʪʘʚʷʪ ʩʚʦʠʪʝ ʥʘʫʯʥʠ ʠʟʩʣʝʜʚʘʥʠʷ ʠ ʚ ʧʠʩʤʝʥ ʚʠʜ, 

ʘ ʩʲʱʦ ʠ ʜʘ ʙʲʜʘʪ ʧʫʙʣʠʢʫʚʘʥʠ ʩʪʘʪʠʠ ʥʘ ʢʦʣʝʛʠ, ʢʦʠʪʦ ʠʟʨʘʟʠʭʘ ʞʝʣʘʥʠʝ 

ʜʘ ʩʝ ʧʨʠʩʲʝʜʠʥʷʪ ʢʲʤ ʨʘʟʨʘʙʦʪʚʘʥʝʪʦ ʥʘ ʪʘʟʠ ʪʝʤʘ ʠ ʧʨʝʜʦʩʪʘʚʠʭʘ ʟʘ 

ʧʫʙʣʠʢʫʚʘʥʝ ʩʚʦʠʪʝ ʩʪʘʪʠʠ.  

ʈʠʤʩʢʦʧʨʘʚʥʘʪʘ ʪʨʘʜʠʮʠʷ ʩʝ ʷʚʷʚʘ ʤʦʩʪʲʪ ʤʝʞʜʫ ʘʥʪʠʯʥʦʪʦ ʠ 

ʩʲʚʨʝʤʝʥʥʦʪʦ ʧʨʘʚʦ. ʊʷ ʦʪʨʘʟʷʚʘ ʫʥʠʚʝʨʩʘʣʥʠʷʪ ʭʘʨʘʢʪʝʨ ʥʘ ʩʠʩʪʝʤʘʪʘ ʦʪ 

ʥʦʨʤʠ ʠ ʪʲʣʢʫʚʘʥʠʷ, ʩʲʟʜʘʜʝʥʘ ʦʪ ʨʠʤʩʢʠʪʝ ʶʨʠʩʪʠ. ʆʪʢʨʠʚʘ ʩʝ ʩʲʱʦ ʠ ʚ 

ʨʠʤʩʢʠʷ ʧʨʘʚʝʥ ʦʧʠʪ, ʠʟʢʣʶʯʠʪʝʣʥʦ ʜʲʣʛʦʣʝʪʝʥ, ʢʦʡʪʦ ʩʲʜʲʨʞʘ ʤʥʦʛʦ 

ʧʦʣʝʟʥʠ ʠʜʝʠ ʠ ʧʨʠʥʮʠʧʠ, ʘʜʘʧʪʠʨʘʥʠ ʚ ʝʜʠʥ ʤʦʜʝʨʝʥ ʩʚʷʪ. ɺ ʤʥʦʛʦ ʦʪ 

ʝʚʨʦʧʝʡʩʢʠʪʝ ʫʥʠʚʝʨʩʠʪʝʪʠ ʧʨʝʧʦʜʘʚʘʥʝʪʦ ʥʘ ʨʠʤʩʢʦʪʦ ʧʨʘʚʦ, ʫʯʝʙʥʠʮʠʪʝ, 

ʦʨʛʘʥʠʟʠʨʘʥʠʪʝ ʩʝʤʠʥʘʨʠ, ʰʢʦʣʠ, ʩʲʩʪʝʟʘʥʠʷ ʠ ʧʨ. ʩʘ ʥʘʩʦʯʝʥʠ ʠʤʝʥʥʦ ʢʲʤ 

ʠʟʩʣʝʜʚʘʥʝʪʦ ʥʘ ʪʘʟʠ ʪʨʘʜʠʮʠʷ, ʚ ʪʲʨʩʝʥʝ ʥʘ ʥʝʧʨʝʭʦʜʥʦʪʦ, ʢʦʝʪʦ 

ʧʨʝʤʠʥʘʚʘ ʦʪ ɼʨʝʚʥʠʷ ʈʠʤ ʜʦ ʥʘʰʠ ʜʥʠ. 

ʂʘʢʪʦ ʩʲʱʦ ʝ ʪʨʘʜʠʮʠʷ, ʚ ʩʧʠʩʘʥʠʝʪʦ ʩʘ ʚʢʣʶʯʝʥʠ ʩʪʘʪʠʠ, ʨʘʟʜʝʣʝʥʠ 

ʚ ʜʚʝ ʦʩʥʦʚʥʠ ʥʘʩʦʢʠ- ʧʫʙʣʠʯʥʦ ʠ ʯʘʩʪʥʦ ʧʨʘʚʦ, ʤʘʢʘʨ ʠ ʪʝʤʠʪʝ ʧʦʥʷʢʦʛʘ ʜʘ 

ʟʘʝʤʘʪ ʤʝʞʜʠʥʥʘ ʧʦʟʠʮʠʷ ʤʝʞʜʫ ʪʦʚʘ ʫʥʠʚʝʨʩʘʣʥʦ ʜʝʣʝʥʠʝ ʥʘ ʧʦʟʠʪʠʚʥʦʪʦ 

ʧʨʘʚʦ, ʧʨʠʟʥʘʚʘʥʦ ʦʪ ʨʠʤʩʢʠʪʝ ʶʨʠʩʪʠ ʧʨʝʜʠʤʥʦ ʩ ʜʠʜʘʢʪʠʯʥʘ ʠ ʥʘʫʯʥʘ ʮʝʣ.  

ɼʦʢʦʣʢʦʪʦ ʨʠʤʩʢʦʧʨʘʚʥʘʪʘ ʪʨʘʜʠʮʠʷ ʧʨʠʩʲʩʪʚʘ ʦʩʝʟʘʝʤʦ ʚ ʯʘʩʪʥʦʪʦ 

ʧʨʘʚʦ ʠ ʪʘʤ ʪʨʘʜʠʮʠʦʥʥʦ ʩʘ ʘʢʮʝʥʪʠʪʝ ʧʨʠ ʠʟʫʯʘʚʘʥʝʪʦ ʡ ʚ ʠʩʪʦʨʠʯʝʩʢʠ ʠ 

ʜʦʛʤʘʪʠʯʝʥ ʘʩʧʝʢʪ, ʪʷ ʝ ʧʦʩʪʘʚʝʥʘ ʥʘ ʧʲʨʚʦ ʤʷʩʪʦ ʚ ʩʲʜʲʨʞʘʥʠʝʪʦ. ɺ ʥʝʷ ʩʘ 
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ʨʘʟʛʣʝʜʘʥʠ ʥʷʢʦʠ ʬʫʥʜʘʤʝʥʪʘʣʥʠ ʪʝʤʠ- ʧʨʝʦʪʢʨʠʚʘʥʝʪʦ ʥʘ ʨʦʤʘʥʠʩʪʠʯʥʠʪʝ 

ʧʨʠʥʮʠʧʠ ʚ ʝʚʦʣʶʮʠʷʪʘ ʥʘ ʩʲʚʨʝʤʝʥʥʦʪʦ ʦʙʱʝʩʪʚʦ; ʨʠʤʩʢʦʧʨʘʚʥʘʪʘ 

ʪʨʘʜʠʮʠʷ ʚ ʉʨʲʙʩʢʠʷ ʛʨʘʞʜʘʥʩʢʠ ʢʦʜʝʢʩ; ɻʨʘʞʜʘʥʩʢʠʷʪ ʢʦʜʝʢʩ ʥʘ 

ʂʠʪʘʡʩʢʘʪʘ ʥʘʨʦʜʥʘ ʨʝʧʫʙʣʠʢʘ ʠ ʨʠʤʩʢʦʧʨʘʚʥʘʪʘ ʪʨʘʜʠʮʠʷ; ʪʝʦʨʠʷʪʘ ʟʘ 

ʛʨʝʰʢʘʪʘ ʚ ʨʠʤʩʢʦʪʦ ʠ ʩʲʚʨʝʤʝʥʥʦʪʦ ʰʚʝʡʮʘʨʩʢʦ ʧʨʘʚʦ; ʧʨʦʠʟʭʦʜʘ ʥʘ 

ʧʦʥʷʪʠʝʪʦ ʟʘ ʟʣʦʫʧʦʪʨʝʙʘ ʩ ʧʨʘʚʦ; ʨʘʟʚʠʪʠʝʪʦ ʥʘ ʧʨʠʥʮʠʧʘ "pacta sunt 

servanda" ʚʲʚ ʌʨʝʥʩʢʠʷ ʛʨʘʞʜʘʥʩʢʠ ʢʦʜʝʢʩ ʠ ʥʘ ʧʨʠʥʮʠʧʠʪʝ Ăres perit 

debitoriñ, Ăres perit creditoriñ ʠ Ăres perit dominoñ, ʢʘʢʪʦ ʠ ʦʪʥʦʩʥʦ ʩʠʛʫʨʥʦʩʪʪʘ 

ʥʘ ʤʘʡʯʠʥʩʪʚʦʪʦ (Mater semper certʘ est); ʨʦʣʷʪʘ ʥʘ ius ʠ fas ʚ 

ʨʠʤʩʢʦʧʨʘʚʥʘʪʘ ʪʨʘʜʠʮʠʷ. ɺʢʣʶʯʝʥʠ ʩʘ ʠ ʩʪʘʪʠʠ ʦʪʥʦʩʥʦ ʧʦ- ʢʦʥʢʨʝʪʥʠʪʝ 

ʚʲʧʨʦʩʠ ʥʘ ʦʪʛʦʚʦʨʥʦʩʪʪʘ ʟʘ effusum et deiectum ʠ ʩʘʥʠʪʘʨʥʘʪʘ ʙʝʟʦʧʘʩʥʦʩʪ; 

negotiorum gestio ʠ ʥʝʦʩʥʦʚʘʪʝʣʥʦʪʦ ʦʙʦʛʘʪʷʚʘʥʝ, ʯʘʩʪʥʦʧʨʘʚʥʘʪʘ ʪʨʘʜʠʮʠʷ 

ʟʘ ʢʦʨʧʦʨʘʪʠʚʥʘʪʘ ʦʪʛʦʚʦʨʥʦʩʪ ʚ ʧʦʣʩʢʦʪʦ ʧʨʘʚʦ; Lex Rhodia de iactu; 

ʟʘʚʝʱʘʪʝʣʥʘʪʘ ʩʚʦʙʦʜʘ ʠ Socini caution; ʜʝʣʠʢʪʥʘʪʘ ʦʪʛʦʚʦʨʥʦʩʪ ʥʘ 

ʥʝʧʲʣʥʦʣʝʪʥʠʷ ʤʝʞʜʫ ʢʦʥʪʠʥʫʠʪʝʪʘ ʠ ʜʠʩʢʦʥʪʠʥʫʠʪʝʪʘ; ʟʘʚʝʱʘʪʝʣʥʘʪʘ 

ʩʚʦʙʦʜʘ ʠ ruptio testamenti ʠ ʧʨ.  

ɺ ʧʫʙʣʠʯʥʦʧʨʘʚʥʘʪʘ ʯʘʩʪ ʥʘ ʧʨʝʜʝʥ ʧʣʘʥ ʩʘ ʧʦʩʪʘʚʝʥʠ ʪʝʤʠʪʝ ʟʘ 

ʨʝʮʝʧʮʠʷ ʥʘ ʨʠʤʩʢʦʪʦ ʧʨʘʚʦ ʚ ʦʙʣʘʩʪʪʘ ʥʘ regulae iuris, ʨʠʤʩʢʦʧʨʘʚʥʘʪʘ 

ʪʨʘʜʠʮʠʷ ʠ Ăʇʨʠʥʮʠʧʠʪʝ ʥʘ ʨʠʤʩʢʦʪʦ ʧʨʘʚʦñ ʥʘ ʌʨʠʮ ʐʫʣʮ, ʨʠʤʩʢʠʪʝ ʠ 

ʚʠʟʘʥʪʠʡʩʢʠ ʤʦʨʩʢʠ ʢʦʜʝʢʩʠ ʠ ʧʨʘʚʦʪʦ ʥʘ ʩʣʘʚʷʥʩʢʠʪʝ ʥʘʨʦʜʠ, ʨʠʤʩʢʠʪʝ 

ʧʨʝʮʝʜʝʥʪʠ ʥʘ ʪʝʨʤʠʥʦʣʦʛʠʷʪʘ ʟʘ ʜʲʨʞʘʚʥʘʪʘ ʩʣʫʞʙʘ ʠ ʩʣʫʞʠʪʝʣʠʪʝ, 

ʨʠʤʩʢʦʪʦ ʛʨʘʞʜʘʥʩʪʚʦ, ʨʦʣʷʪʘ ʥʘ aʨʙʠʪʲʨʘ ʚ ʨʠʤʩʢʘʪʘ ʘʨʙʠʪʨʘʞʥʘ 

ʧʨʦʮʝʜʫʨʘ, ʥʘʩʣʝʜʷʚʘʥʝʪʦ ʦʪ ʜʲʨʞʘʚʘʪʘ, ʪʝʦʨʠʷʪʘ ʟʘ res omnia communes 

ʠ ʧʨ. ʀʤʘ ʠ ʤʥʦʛʦ ʠʟʩʣʝʜʚʘʥʠʷ ʧʦ ʢʦʥʢʨʝʪʥʠ ʪʝʤʠ ï ʧʨʝʩʪʲʧʣʝʥʠʷ ʧʨʦʪʠʚ 

ʣʠʯʥʦʩʪʪʘ ʚ ʢʦʜʝʢʩʠʪʝ ʥʘ ʄʦʣʜʘʚʠʷ ʠ ɺʣʘʭʠʷ, ʩʲʟʜʘʚʘʥʝʪʦ ʥʘ ʶʛʦʩʣʘʚʩʢʘ 

ʨʦʤʘʥʠʩʪʠʢʘ, ʧʨʠʚʠʣʝʛʠʠʪʝ ʟʘ ʚʝʪʝʨʘʥʠʪʝ ʦʪ ʚʦʡʩʢʘʪʘ ʚ ʠʤʧʝʨʘʪʦʨʩʢʘʪʘ 

ʢʦʥʩʪʠʪʫʮʠʷ ʥʘ ʃʠʮʠʥʠʡ, ʩʨʘʚʥʝʥʠʝʪʦ ʤʝʞʜʫ ʊʝʦʜʦʩʠʝʚʠʷ ʠ ʖʩʪʠʥʠʘʥʦʚʠʷ 

ʢʦʜʝʢʩ, ʩʲʚʨʝʤʝʥʥʠ ʧʨʦʝʢʮʠʠ ʥʘ ʨʝʬʦʨʤʠʪʝ ʥʘ ɼʠʦʢʣʝʮʠʘʥ ʚ ʜʲʨʞʘʚʥʘʪʘ 

ʘʜʤʠʥʠʩʪʨʘʮʠʷ ʠ ʢʦʨʫʧʮʠʷʪʘ, ʧʨʝʯʠʩʪʚʘʥʝʪʦ ʥʘ ʚʦʜʘʪʘ ʠ ʞʠʚʦʪʲʪ ʚ 

ʛʨʘʜʦʚʝʪʝ ʠ ʧʨ. 

ʊʨʷʙʚʘ ʜʘ ʩʝ ʦʪʙʝʣʝʞʘʪ ʠ ʥʷʢʦʠ ʩʪʘʪʠʠ, ʧʦʩʚʝʪʝʥʠ ʧʨʝʜʠʤʥʦ ʥʘ 

ʩʲʚʨʝʤʝʥʥʘʪʘ ʧʨʦʙʣʝʤʘʪʠʢʘ, ʚ ʢʦʷʪʦ ʘʚʪʦʨʠʪʝ ʦʪʢʨʠʚʘʪ ʜʦʧʠʨʥʠ ʪʦʯʢʠ ʩ 

ʥʷʢʦʠ ʧʨʠʥʮʠʧʠ ʠ ʥʦʨʤʠ ʦʪ ɼʨʝʚʥʠʷ ʈʠʤ ï ʟʘ ʨʠʤʩʢʦʧʨʘʚʥʠʪʝ ʦʩʥʦʚʠ ʥʘ 

ʜʦʛʦʚʦʨʘ ʟʘ ʜʨʫʞʝʩʪʚʦ ʚ ʙʲʣʛʘʨʩʢʦʪʦ ʧʨʘʚʦ; datio in solutum necessaria ʚ 
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ʨʠʤʩʢʦʪʦ ʧʨʘʚʦ ʠ ʚ ius commune europaeum; ʧʨʠʜʦʙʠʚʘʥʝʪʦ ʥʘ ʥʘʩʣʝʜʩʪʚʦ 

ʚ ʧʨʘʢʪʠʢʘʪʘ ʥʘ ɺʲʨʭʦʚʥʠʷ ʩʲʜ ʥʘ ɹʦʩʥʘ ʠ ʍʝʨʮʝʛʦʚʠʥʘ; ʧʨʠʥʮʠʧʲʪ ʥʘ 

ʜʦʙʨʦʩʲʚʝʩʪʥʦʩʪʪʘ ʢʘʪʦ ʝʪʠʯʝʥ ʠ ʩʦʮʠʘʣʝʥ ʢʨʠʪʝʨʠʡ,ʚʦʜʝʱ ʚ ʨʘʟʚʠʪʠʝʪʦ ʥʘ 

ʤʝʞʜʫʥʘʨʦʜʥʘʪʘ ʪʲʨʛʦʚʠʷ; ʩʨʘʚʥʝʥʠʝ ʥʘ ʨʠʤʩʢʦʪʦ ʠ ʩʲʚʨʝʤʝʥʥʦʪʦ ʧʨʘʚʦ ʧʦ 

ʦʪʥʦʰʝʥʠʝ ʥʘ ʧʦʟʠʪʠʚʥʠʪʝ ʤʝʪʦʜʠ ʟʘ ʫʧʨʘʚʣʝʥʠʝ ʥʘ ʢʦʥʬʣʠʢʪʠ; 

ʧʣʘʛʠʘʪʩʪʚʦʪʦ ʚ ʩʲʚʨʝʤʝʥʦʪʦ ʥʘʢʘʟʘʪʝʣʥʦ ʠ ʘʜʤʠʥʠʩʪʨʘʪʠʚʥʦ ʙʲʣʛʘʨʩʢʦ 

ʧʨʘʚʦ; ʧʦʤʠʣʚʘʥʝʪʦ ʚ ʨʠʤʩʢʦʧʨʘʚʥʘʪʘ ʪʨʘʜʠʮʠʷ; ʨʠʤʩʢʦʪʦ ʧʨʘʚʦ ʠ 

ʩʢʘʥʜʠʥʘʚʩʢʠʷ ʧʨʘʚʝʥ ʨʝʘʣʠʟʲʤ; ʜʠʩʢʨʝʮʠʷ ʠ ʬʦʨʤʘʣʠʟʲʤ ʚ 

ʧʨʦʠʟʚʦʜʩʪʚʦʪʦ ʧʦ ʜʦʧʫʩʢʘʥʝ ʥʘ ʦʙʞʘʣʚʘʥʝʪʦ ʚ ʨʠʤʩʢʦʪʦ ʠ ʚ ʩʲʚʨʝʤʝʥʥʦʪʦ 

ʙʲʣʛʘʨʩʢʦ ʧʨʘʚʦ ʠ ʧʨ.  

ʈʘʟʛʣʝʜʘʥʠ ʩʘ ʠ ʥʷʢʦʠ ʩʧʝʮʠʬʠʯʥʠ ʦʙʨʘʟʦʚʘʪʝʣʥʠ ʪʝʤʠ- 

ʨʠʤʩʢʦʧʨʘʚʥʘʪʘ ʪʨʘʜʠʮʠʷ ʚ ʶʨʠʜʠʯʝʩʢʠʷ ʣʘʪʠʥʩʢʠ ʝʟʠʢ ʠ ʥʝʛʦʚʦʪʦ 

ʧʨʝʧʦʜʘʚʘʥʝ, ʢʫʣʪʫʨʘʪʘ ʥʘ ʦʙʨʘʟʦʚʘʥʠʝʪʦ ʚ ɼʨʝʚʝʥ ʈʠʤ ʠ ʠʥʪʝʛʨʠʨʘʥʝʪʦ ʥʘ 

ʥʝʧʲʣʥʦʣʝʪʥʠʪʝ ʯʫʞʜʝʥʮʠ ʠ ʤʫʣʪʠʢʫʣʪʫʨʥʦʪʦ ʦʙʫʯʝʥʠʝ ʚ ʩʲʚʨʝʤʝʥʥʦʩʪʪʘ.  

ʇʦ ʪʨʘʜʠʮʠʷ ʩʲʱʦ ʚ ʩʧʠʩʘʥʠʝʪʦ ʫʯʘʩʪʚʘʪ ʢʘʢʪʦ ʚʠʜʥʠ ʧʨʝʧʦʜʘʚʘʪʝʣʠ 

ʩ ʫʪʚʲʨʜʝʥ ʘʚʪʦʨʠʪʝʪ ʠ ʜʲʣʛʦʛʦʜʠʰʥʘ ʥʘʫʯʥʘ ʠ ʧʨʝʧʦʜʘʚʘʪʝʣʩʢʘ ʢʘʨʠʝʨʘ, 

ʪʘʢʘ ʠ ʤʥʦʛʦ ʤʣʘʜʠ ʫʯʝʥʠ- ʘʩʠʩʪʝʥʪʠ ʠ ʜʦʢʪʦʨʘʥʪʠ, ʧʨʝʜʩʪʘʚʷʱʠ ʦʙʘʯʝ 

ʠʥʪʝʨʝʩʥʠ ʪʝʤʠ ʧʦ ʟʘʜʲʣʙʦʯʝʥ ʠ ʠʟʯʝʨʧʘʪʝʣʝʥ ʥʘʯʠʥ. ʉ ʪʦʚʘ ʩʝ 

ʧʦʪʚʲʨʞʜʘʚʘ ʠ ʝʜʥʘ ʦʪ ʦʩʥʦʚʥʠʪʝ ʮʝʣʠ ʥʘ ɹʘʣʢʘʥʩʢʘʪʘ ʘʩʦʮʠʘʮʠʷʪʘ ï ʜʘ 

ʩʲʟʜʘʜʝ ʤʘʢʩʠʤʘʣʥʦ ʰʠʨʦʢʘ ʦʩʥʦʚʘ ʟʘ ʥʘʫʯʥʦ ʩʲʪʨʫʜʥʠʯʝʩʪʚʦ ʠ ʦʙʱʫʚʘʥʝ 

ʤʝʞʜʫ ʧʦʢʦʣʝʥʠʷ ʨʦʤʘʥʠʩʪʠ ʠ ʜʘ ʠʟʛʨʘʜʠ ʘʚʪʦʨʠʪʝʪ ʧʦʨʪʘʣ ʟʘ ʧʨʝʜʩʪʘʚʷʥʝ 

ʥʘ ʨʦʤʘʥʠʩʪʠʢʘʪʘ ʥʘ ɹʘʣʢʘʥʠʪʝ ʠ ʚ ɽʚʨʦʧʘ. ɿʘʪʦʚʘ ʠ ʩ ʦʩʦʙʝʥʘ 

ʧʨʠʟʥʘʪʝʣʥʦʩʪ ʫʯʘʩʪʥʠʮʠʪʝ ʚ ʢʦʥʬʝʨʝʥʮʠʷʪʘ ʧʨʠʚʝʪʩʪʚʘʭʘ ʢʦʣʝʛʠʪʝ ʦʪ 

ʀʩʧʘʥʠʷ, ʀʪʘʣʠʷ, ɹʝʣʛʠʷ, ʢʦʠʪʦ ʧʨʝʜʦʩʪʘʚʠʭʘ ʩʚʦʠʪʝ ʩʪʘʪʠʠ ʟʘ ʧʫʙʣʠʢʫʚʘʥʝ, 

ʟʘ ʜʘ ʜʦʧʨʠʥʝʩʘʪ ʟʘ ʝʜʥʦ ʮʷʣʦʩʪʥʦ ʨʘʟʛʣʝʞʜʘʥʝ ʥʘ ʥʝʧʨʝʭʦʜʥʘʪʘ ʪʝʤʘ ʟʘ 

ʨʠʤʩʢʦʧʨʘʚʥʘʪʘ ʪʨʘʜʠʮʠʷ ʚ ʩʲʚʨʝʤʝʥʥʦʪʦ ʧʨʘʚʦ.  

ʇʦʜʨʝʜʙʘʪʘ ʥʘ ʩʪʘʪʠʠʪʝ ʚ ʩʧʠʩʘʥʠʝʪʦ ʩ ʤʘʣʢʠ ʠʟʢʣʶʯʝʥʠʷ, ʠ ʧʦ 

ʞʝʣʘʥʠʝ ʥʘ ʘʚʪʦʨʠʪʝ, ʩʣʝʜʚʘ ʧʨʝʜʩʪʘʚʷʥʝʪʦ ʥʘ ʜʦʢʣʘʜʠʪʝ ʥʘ 

ʂʦʥʬʝʨʝʥʮʠʷʪʘ. ʇʦʚʝʯʝʪʦ ʦʪ ʪʷʭ ʩʘ ʥʘ ʩʲʦʪʚʝʪʥʠʷ ʝʟʠʢ ʥʘ ʜʦʢʣʘʜʘ, ʠʟʥʝʩʝʥ 

ʥʘ ʢʦʥʬʝʨʝʥʮʠʷʪʘ. ʅʦ ʠʤʘ ʠ ʨʝʜʠʮʘ ʩʪʘʪʠʠ, ʢʦʠʪʦ ʩʘ ʧʨʝʚʝʜʝʥʠ ʥʘ 

ʙʲʣʛʘʨʩʢʠ ʝʟʠʢ ʩ ʠʟʨʠʯʥʦʪʦ ʩʲʛʣʘʩʠʝ ʥʘ ʘʚʪʦʨʠʪʝ ʠ ʠʟʜʘʪʝʣʠʪʝ, ʢʦʛʘʪʦ ʪʝ 

ʚʝʯʝ ʩʘ ʧʫʙʣʠʢʫʚʘʥʠ ʚ ʘʚʪʦʨʠʪʝʪʥʠ ʨʦʤʘʥʠʩʪʠʯʥʠ ʩʧʠʩʘʥʠʷ ʠ ʩʙʦʨʥʠʮʠ. ʉ 

ʪʦʚʘ ʩʝ ʦʩʲʱʝʩʪʚʷʚʘ ʠ ʝʜʥʘ ʦʪ ʮʝʣʠʪʝ ʥʘ ʧʨʦʝʢʪʘ ius ROʄɸNUʄ ï ʜʘ 

ʧʨʝʜʩʪʘʚʠ ʥʘ ʙʲʣʛʘʨʩʢʘʪʘ ʧʨʘʚʥʘ ʦʙʱʥʦʩʪ ʟʥʘʯʠʤʠ ʠ ʠʥʪʝʨʝʩʥʠ 



ISSN 2367-7007  IUS ROMANUM 2/2020 
 

16 
 

ʨʦʤʘʥʠʩʪʠʯʥʠ ʠʟʩʣʝʜʚʘʥʠʷ, ʜʘ ʜʘʜʝ ʚʲʟʤʦʞʥʦʩʪ ʠ ʥʘ ʩʪʫʜʝʥʪʠʪʝ ʠ 

ʜʦʢʪʦʨʘʥʪʠʪʝ ʜʘ ʦʙʦʛʘʪʷʪ ʧʦʟʥʘʥʠʷʪʘ ʩʠ ʟʘ ʨʠʤʩʢʦʧʨʘʚʥʘʪʘ ʪʨʘʜʠʮʠʷ, 

ʦʩʦʙʝʥʦ ʚ ʤʦʤʝʥʪ, ʢʦʛʘʪʦ ʨʘʙʦʪʘʪʘ ʚ ʙʠʙʣʠʦʪʝʢʠʪʝ ʝ ʟʘʪʨʫʜʥʝʥʘ ʧʦʨʘʜʠ 

ʧʘʥʜʝʤʠʷʪʘ.  

ʇʨʝʜʚʠʜ ʥʘ ʤʝʞʜʫʥʘʨʦʜʥʦʪʦ ʠʥʜʝʢʩʠʨʘʥʝ ʠ ʨʝʬʝʨʠʨʘʥʝ ʥʘ 

ʩʧʠʩʘʥʠʝʪʦ ʚʩʠʯʢʠ ʩʪʘʪʠʠ ʠʤʘʪ ʨʝʟʶʤʝʪʘ ʥʘ ʘʥʛʣʠʡʩʢʠ ʝʟʠʢ. ʇʦ ʥʘʩʪʦʷʚʘʥʝ 

ʥʘ ʘʚʪʦʨʠʪʝ ʚ ʥʷʢʦʠ ʦʪ ʩʪʘʪʠʠʪʝ, ʢʦʠʪʦ ʩʝ ʧʨʝʜʩʪʘʚʷʪ ʠ ʧʨʝʜ ʥʘʮʠʦʥʘʣʥʠʪʝ 

ʠʤ ʦʨʛʘʥʠ ʟʘ ʘʢʨʝʜʠʪʘʮʠʷ ʠ ʘʪʝʩʪʠʨʘʥʝ, ʝ ʟʘʧʘʟʝʥ ʩʲʦʪʚʝʪʥʠʷ ʟʘ ʜʲʨʞʘʚʘʪʘ 

ʥʘʯʠʥ ʥʘ ʮʠʪʠʨʘʥʝ. ʇʦ ʦʪʥʦʰʝʥʠʝ ʥʘ ʪʷʭ ʨʝʜʘʢʪʠʨʘʥʝʪʦ ʝ ʩʘʤʦ ʬʦʨʤʘʣʥʦ, 

ʢʘʪʦ ʚʩʝʢʠ ʘʚʪʦʨ ʥʦʩʠ ʦʪʛʦʚʦʨʥʦʩʪ ʟʘ ʩʲʜʲʨʞʘʥʠʝʪʦ ʠ ʮʠʪʠʨʘʥʝʪʦ ʚ ʩʚʦʷʪʘ 

ʩʪʘʪʠʷ. ʇʨʠʣʘʛʘʥʝʪʦ ʥʘ ʩʪʘʥʜʘʨʪʘ ʟʘ ʨʝʜʘʢʪʠʨʘʥʝ ʝ ʩʘʤʦ ʧʦ ʦʪʥʦʰʝʥʠʝ ʥʘ 

ʩʪʘʪʠʠʪʝ ʥʘ ʙʲʣʛʘʨʩʢʠ ʝʟʠʢ.  

ʅʘʜʷʚʘʤʝ ʩʝ, ʯʝ ʩ ʥʦʚʠʷ ʙʨʦʡ 2 ʥʘ ʩʧʠʩʘʥʠʝʪʦ ius ROʄɸNUʄ ʟʘ 2020 

ʛ. ʱʝ ʧʨʦʚʦʢʠʨʘʤʝ ʠʥʪʝʨʝʩʥʠ ʨʘʟʤʠʩʣʠ ʠ ʠʜʝʠ ʫ ʚʩʠʯʢʠ ʢʦʣʝʛʠ, ʢʦʠʪʦ 

ʧʨʦʷʚʷʚʘʪ ʠʥʪʝʨʝʩ ʢʲʤ ʨʠʤʩʢʦʧʨʘʚʥʘʪʘ ʪʨʘʜʠʮʠʷ, ʠʩʪʦʨʠʯʝʩʢʦʪʦ ʠ 

ʜʦʛʤʘʪʠʯʥʦʪʦ ʨʘʟʚʠʪʠʝ ʥʘ ʧʨʘʚʥʠʪʝ ʠʥʩʪʠʪʫʪʠ ʠ ʦʪʢʨʠʚʘʥʝʪʦ ʥʘ 

ʫʥʠʚʝʨʩʘʣʥʠʪʝ ʧʨʠʥʮʠʧʠ ʠ ʧʨʘʚʠʣʘ, ʟʘʚʝʱʘʥʠ ʦʪ ʨʠʤʩʢʠʪʝ iurisprudentes ʥʘ 

ʩʲʚʨʝʤʝʥʥʠʪʝ ʶʨʠʩʪʠ. 
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LECTORIS SALUTATIO 

On October 26th, 2020, the Fifth International Conference of Balkan 

Association of Roman Law and Roman Legal Tradition (Societas pro Iure 

Romano ï S.I.R) took place in Sofia, Bulgaria, where 5 years ago, on October 

13th, 2016, S.I.R. was established. More than 50 university scholars and PhD 

students participated ï from Bosnia and Herzegovina, Bulgaria, Croatia, Italy, 

North Macedonia, Romania, Serbia and Spain (as it is already the custom, 

countries are listed in alphabetical order, not according to the number of 

participants). The conference took place in an extremely difficult moment for the 

entire humankind ï the peak of the second wave of COVID 19, in a moment 

calling for social isolation and restrictions on all face-to-face academic and 

cultural events. This however did not hinder the conducting of the conference in 

a virtual environment where the Faculty of Law of Sofia University ñSt Kliment 

Ohridskiò, with the collaboration of the Italian Cultural Institute in Sofia, hosted 

and organized the participation of a large part of the delegates in real time, 

providing for all who were busy teaching seminars and lectures on that day also 

online video recordings and presentations, placed on the new site of the project 

and the journal IUS ROMANUM ï www.iusromanum.info. 

The conference demonstrated not only the solidarity and collegiality built 

in the community among the members of the Association, but also their continued 

strife for development of the Roman law science and its presentation before the 

wide legal community. Namely, the virtual format of this international academic 

forum paved the way towards an even greater publicity both for the participantsô 

performance and for the presenting of the goals of the Association, carried out by 

its regular and honorary members, their colleagues and friends. 

The theme of the conference ï TRADITIO IURIS ROMANI, offered an 

opportunity for an extremely broad interpretation of the problems of the Roman 

law itself and their modern legal projections. It is a new theme, proposed by the 

Administrative Council of the Association and approved by its members. The 

theme, approved at the previous Fourth International Conference in Kragujevac 

in 2019 ï MARE NOSTRUM, we considered more suitable for a future separate 

respective academic setting, at the seacoast, when all pandemic-related worries 

and concerns are handed over to the past. 
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The Roman legal tradition is also the topic of the new second edition of 

the electronic journal IUS ROMANUM for 2020. The edition of the Faculty of Law 

of Sofia University ñSt Kliment Ohridskiò, created in 2015, in accordance with the 

provisions of the Regulations of the Balkan Association in Roman Law and 

Roman Legal Tradition has become since 2016 a tribune for its international 

forums. This issue once again provides an opportunity for all participants in the 

Fifth International Conference of the Association to present their academic 

research in written form and and also to publish the papers of the colleagues who 

have expressed their wish to join the development of this theme and submitted 

their papers. 

The Roman legal tradition is a bridge between the ancient and the modern 

law. It is a reflection of the universal character of the system of norms and 

interpretations, created by the Roman jurists. The Roman legal experience which 

is exceptionally rich, contains a great number of useful ideas and principles, 

suitable for adaptation into the modern world. In many of the European 

universities the teaching of Roman law, the textbooks, the seminars, 

competitions, etc. are aimed namely towards this tradition, in the search of the 

unperishable institutes ï from Ancient Rome to present day. 

Traditionally as well, the papers included in the journal are divided into 

two sections ï public and private law, as the themes sometimes take an 

intermediate position within this universal division of positive law, recognized by 

the Roman jurists primarily for a didactic or scientific purpose. 

In as much as the Roman legal tradition is perceptibly present in private 

law and traditionally the accents in its research from a historical and dogmatic 

perspective are there, it takes first place in the table of contents. Several 

fundamental topics are considered ï the rediscovery of Roman legal principles in 

the evolution of modern society; the Roman legal tradition in the Serbian Civil 

Code; Civil Code of the Peopleôs Republic of China and the Roman legal tradition; 

the theory of error in Roman and modern Swiss law; the origin of the term ñabuse 

of rightò; the development of the pacta sunt servanda principle in the French Civil 

Code and the res perit debitori, res perit creditori and res perit domino principles, 

as well as ensuring the motherôs certainty (Mater semper certʘ est); the role of 

ius and fas in the Roman legal tradition. Moreover, there are papers on the more 

specific questions about the liability for effusum et deiectum and sanitary safety; 
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negotiorum gestio and unjust enrichment; the private law tradition of corporate 

liability in Polish law; Lex Rhodia de iactu; testamentary freedom and Socini 

caution; the tortious liability of minors between the continuity and discontinuity; 

testamentary freedom and ruptio testamenti among others. 

The major focus in the public law part is upon the themes of Roman law 

in the area of regulae iuris, the Roman legal tradition and the Principles of Roman 

Law by Fritz Schultz, the Roman Byzantine maritime codes, the Slavonic peopleôs 

law, the Roman precedents in the terminology of state service and state servants, 

Roman citizenship, the arbiterôs role in the arbitration procedure, succession by 

the state, the theory of res omnia communes, etc. There is plenty of research as 

well on specific topics ï crimes against the person in the Codes of Moldavia and 

Wallachia, the creation of Yugoslavian Romanistics, privileges of army veterans 

in the Emperorôs Constitution of Licinius, the comparison between the 

Theodosian and Justinian Code, contemporary projections of the Diocletianôs 

reforms in the state administration and corruption, water purification, life in the 

cities, etc. 

It is also necessary to note some papers concerning mainly modern 

problematics where authors discover common ground with some of the principles 

and norms from Ancient Rome ï about the Roman law foundations of the 

partnership contract in Bulgarian law; datio in solutum necessaria in Roman law 

and in ius commune europaeum; inheritance acquisition in the case law of the 

Supreme Court of Bosnia and Herzegovina; the principle of good faith as an 

ethical and social criterion, leading in the development of international trade; 

comparison of Roman and modern law in terms of the positive methods for 

conflict management; plagiarism in the modern Bulgarian criminal and 

administrative law; pardon in the Roman legal tradition; Roman law and 

Scandinavian legal realism; discretion and formalism in the admission of the 

appeals proceedings in Roman law and contemporary Bulgarian law, etc. 

Some specific educational themes have also been reviewed ï the 

Roman tradition in the legal termonology as well as teaching legal terminology, 

the culture of education in Ancient Rome and the integration of underage foreign 

nationals and multicultural teaching and learning in modern times. 

Traditionally, as well, the journal hosts papers by both renowned 

professors of established authority with many years of academic and university 
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teaching career, and many young scientists ï assistants and PhD students who 

nevertheless manage to present interesting topics in an in-depth and exhaustive 

manner. This is also a confirmation of one of the main aims of the Balkan 

Association ï the creation of an optimally broad foundation for scientific 

collaboration and communication between generations of Roman law scholars 

and the building of an authoritative portal for presenting Roman law on the 

Balkans and in Europe. Therefore, it was with special acknowledgement that the 

participants in the conference welcomed our colleagues from Belgium, Italy and 

Spain, who provided their papers for publication in order to contribute to a 

comprehensive examination of the theme about the Roman legal tradition in 

contemporary law.  

The sequence of the papers in the journal with small exceptions and in 

accordance with the authorsô wishes mirrors that of the order of presentations at 

the Conference. Most of them are in the respective language of the conference 

presentation. However, there are a number of papers translated into Bulgarian 

with the express consent of the authors and publishers in cases when they were 

previously published in authoritative Romanist journals and proceedings. This 

also brings to fruition one of the aims of the IUS ROʄɸNUʄ project ï to present 

to the Bulgarian legal community significant and interesting Roman law research, 

to provide students and doctoral candidates with the opportunity of enriching their 

knowledge about the Roman legal tradition especially now when library work is 

restricted due to the pandemic. 

In view of the international indexing and reference, all papers have 

abstracts in English. On authorôs request in some of the papers presented before 

their national accreditation and attestation bodies, the respective for the country 

citation style has been preserved. As far as they are concerned, the editing is only 

in terms of form whereas each author is responsible for the content and the 

citations used in their paper. The application of the editing standard is only with 

regard to papers written in Bulgarian language. 

It is our hope that the new Issue 2 of IUS ROʄɸNUʄ journal for 2020 will 

trigger interesting reflections and ideas in our colleagues with a demonstrated 

interest in the Roman legal tradition, the historical and dogmatic development of 

legal institutes and the discovery of universal principles and rules passed on by 

the Roman iurisprudentes to modern day jurists. 
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I. ʏɸʉʊʅʆ ʇʈɸɺʆ 

 

 

I. PRIVATE LAW 
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ɺʈʒʑɸʅɽʊʆ ʂʒʄ ʇʈʀʅʎʀʇʀʊɽ ʅɸ ʈʀʄʉʂʆʊʆ ʇʈɸɺʆ ʇʈɽɼʀ 

ɿɸʂʆʅʆɼɸʊɽʃʅɸʊɸ ʀʅɺʆʃʖʎʀʗ* (ʅɸ ɹʒʃɻɸʈʉʂʀ ɽɿʀʂ) 

 

ʇʨʦʬ. ʜ-ʨ ʄʘʨʠʷ ʇʠʘ ɹʘʢʘʨʠ 
ʋʥʠʚʝʨʩʠʪʝʪ LUMSA, ʈʠʤ, ʀʪʘʣʠʷ 

 

ʈʝʟʶʤʝ: ɺ ʩʚʝʪʣʠʥʘʪʘ ʥʘ ʦʙʱʠʪʝ ʧʨʠʥʮʠʧʠ ʥʘ ʧʨʘʚʦʪʦ, ʨʘʟʙʠʨʘʥʠ ʢʘʪʦ 

ʧʨʘʚʥʘ ʩʠʩʪʝʤʘ ʦʪ ʨʠʤʩʢʠ ʧʨʦʠʟʭʦʜ (ars boni et aequi), ʠ ʚʲʧʨʝʢʠ ʦʪʢʣʦʥʝʥʠʷʪʘ 

ʦʪ ʠʪʘʣʠʘʥʩʢʘʪʘ ʧʨʘʚʥʘ ʩʠʩʪʝʤʘ ʠ ʦʪʪʘʤ ʝʜʠʥ ʚʠʜ ʠʥʚʦʣʶʮʠʷ, ʩʲʜʠʠʪʝ ʤʦʛʘʪ ʜʘ 

ʠʟʧʦʣʟʚʘʪ ʝʜʥʠ ʜʨʝʚʥʠ ʧʨʘʚʥʠ ʠʥʩʪʨʫʤʝʥʪʠ, ʢʦʠʪʦ ʚʩʝ ʦʱʝ ʠ ʜʥʝʩ ʠʟʧʲʣʥʷʚʘʪ 

ʬʫʥʢʮʠʷʪʘ ʟʘ ʟʘʱʠʪʘ ʥʘ ʟʘʯʝʥʘʪʦʪʦ ʜʝʪʝ, ʥʘ ʞʝʥʘʪʘ, ʧʦ-ʫʷʟʚʠʤʠʪʝ ʯʣʝʥʦʚʝ ʥʘ 

ʦʙʱʝʩʪʚʦʪʦ ʠ ʥʘ ʩʘʤʦʪʦ ʦʙʱʝʩʪʚʦ. ʈʠʤʩʢʦʪʦ ʧʨʘʚʦ ʟʘʱʠʪʘʚʘ ʯʦʚʝʰʢʠʷ ʞʠʚʦʪ 

ʦʱʝ ʦʪ ʥʝʛʦʚʦʪʦ ʟʘʯʝʚʘʥʝ. ʂʦʛʘʪʦ ʩʝ ʧʦʟʦʚʘʚʘʪ ʥʘ ʥʝʨʦʜʝʥʦʪʦ ʜʝʪʝ, ʨʠʤʩʢʠʪʝ 

ʶʨʠʩʪʠ ʩʘ ʠʟʧʦʣʟʚʘʣʠ ʜʦʩʪʘ ʢʦʥʢʨʝʪʥʘ ʠ ʧʨʦʩʪʘ ʪʝʨʤʠʥʦʣʦʛʠʷ, ʥʘʧʨʠʤʝʨ qui in 

utero est, partus, venter, ʘ ʥʝ ʦʙʠʢʥʦʚʝʥʠʪʝ ʢʦʥʮʝʧʪʫʘʣʥʠ ʘʙʩʪʨʘʢʮʠʠ, ʢʦʠʪʦ ʯʝʩʪʦ 

ʩʝ ʠʟʧʦʣʟʚʘʪ ʜʥʝʩ ʦʪ ʜʦʢʪʨʠʥʘʪʘ ʠʣʠ ʚ ʟʘʢʦʥʦʜʘʪʝʣʩʪʚʦʪʦ (ʩʫʙʝʢʪʠʚʥʦ ʧʨʘʚʦ, 

ʩʫʙʝʢʪ ʦʪ ʧʨʘʚʦ, ʶʨʠʜʠʯʝʩʢʘ ʧʨʘʚʦʩʧʦʩʦʙʥʦʩʪ), ʢʦʠʪʦ ʩʘ ʜʦʩʪʘ ʩʣʦʞʥʠ ʧʦʥʷʪʠʷ 

ʠ ʥʝʠʟʙʝʞʥʦ ʥʠ ʦʪʜʘʣʝʯʘʚʘʪ ʦʪ Ăʯʦʚʝʰʢʠʪʝ ʥʝʱʘñ ʠ ʢʦʠʪʦ ʩʘ ʪʨʫʜʥʠ ʟʘ ʨʘʟʙʠʨʘʥʝ 

ʜʦʨʠ ʥʘ ʠʪʘʣʠʘʥʩʢʠ. ʈʠʤʩʢʠʷʪ ʧʨʝʪʦʨ ʩʲʟʜʘʚʘ ʬʠʛʫʨʘʪʘ ʥʘ curator ventris, ʟʘ ʜʘ 

ʟʘʱʠʪʠ ʜʝʪʝʪʦ ʚ ʤʘʡʯʠʥʘʪʘ ʫʪʨʦʙʘ, ʞʝʥʘʪʘ ʠ ʩʘʤʘʪʘ res publica. 

ʂʣʶʯʦʚʠ ʜʫʤʠ: ʨʦʤʘʥʠʩʪʠʯʥʠ ʧʨʠʥʮʠʧʠ; ʙʨʘʢ; ʟʘʱʠʪʘ ʥʘ ʞʠʚʦʪʘ; ʩurator 

ventris; ʠʥʚʦʣʶʮʠʷ ʥʘ ʧʨʘʚʥʠʪʝ ʩʠʩʪʝʤʠ. 

 
*  ʉʪʘʪʠʷʪʘ ʩʲʩ ʟʘʛʣʘʚʠʝ ĂRISCOPERTA DEI PRINCIPI ROMANISTICI DI FRONTE 
ALL'INVOLUZIONE CONTEMPORANEAñ ʝ ʧʫʙʣʠʢʫʚʘʥʘ ʚ Revista General de Derecho 
Romano 27 (2016) ʥʘ https://www.iustel.com/v2/revistas/detalle_revista.asp?id_ 
noticia=418129 ʠ ʝ ʧʨʝʚʝʜʝʥʘ ʥʘ ʙʲʣʛʘʨʩʢʠ ʝʟʠʢ ʩ ʠʟʨʠʯʥʦʪʦ ʩʲʛʣʘʩʠʝ ʥʘ ʘʚʪʦʨʘ ʠ 
ʠʟʜʘʪʝʣʷ. ʊʷ ʚʲʟʧʨʦʠʟʚʝʞʜʘ ʦʪʯʘʩʪʠ ʠ ʩ ʜʦʙʘʚʝʥʠ ʙʝʣʝʞʢʠ ʜʦʢʨʘʜʘ ʥʘ ʘʚʪʦʨʢʘʪʘ ʥʘ 
ʪʝʤʘ ĂIl curator ventris tra storia e attualit¨ñ, ʧʨʝʜʩʪʘʚʝʥ ʥʘ 7 ʤʘʡ 2016 ʛ. ʥʘ 
ʄʝʞʜʫʥʘʨʦʜʥʠʷ ʢʦʥʛʨʝʩ ĂPer la Vita senza compromessiò, oʨʛʘʥʠʟʠʨʘʥ ʦʪ Associazione 
Vita Umana Internazionale ʠ ʦʪ Comitato Verit¨ e Vita. ʆʪʙʝʣʷʟʚʘ ʩʝ, ʯʝ ʚ ʪʝʟʠ ʜʥʠ ʚʲʚ 
ʌʨʘʥʮʠʷ ʅʘʮʠʦʥʘʣʥʦʪʦ ʩʲʙʨʘʥʠʝ ʧʨʠʝʤʘ ʥʦʨʤʘʪʠʚʝʥ ʘʢʪ ʥʘ ʧʲʨʚʦ ʯʝʪʝʥʝ, ʩ ʢʦʡʪʦ ʩʝ 
ʚʲʚʝʞʜʘ ʠʩʪʠʥʩʢʘ ʨʝʧʨʝʩʠʷ ʩʨʝʱʫ ʠʟʨʘʟʷʚʘʥʝʪʦ ʥʘ ʤʥʝʥʠʝ ʚ ʟʘʱʠʪʘ ʥʘ ʞʠʚʦʪʘ ʯʨʝʟ 
ʩʘʡʪʦʚʝ ʚ ʀʥʪʝʨʥʝʪ, ʟʘ ʜʘ ʩʝ ʠʟʙʝʛʥʝ ʫʧʨʘʞʥʷʚʘʥʝʪʦ ʥʘ ʧʩʠʭʦʣʦʛʠʯʝʩʢʠ ʥʘʪʠʩʢ ʚʲʨʭʫ 
ʞʝʥʠ, ʢʦʠʪʦ ʩʝ ʠʥʬʦʨʤʠʨʘʪ ʧʨʠ ʥʘʣʠʯʠʝʪʦ ʥʘ ʪʘʢʲʚ ʜʨʘʤʘʪʠʯʝʥ ʠʟʙʦʨ ʟʘ ʪʷʭ, ʢʘʢʲʚʪʦ 
ʝ ʘʙʦʨʪʲʪ. 
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THE RETURN TO PRINCIPLES OF ROMAN LAW  

BEFORE THE LEGISLATIVE INVOLUTION (BULGARIAN LANGUAGE) 

Prof. Maria Pia Baccari, PhD 
LUMSA University, Rome, Italy 

 

Abstract: In the light of the general principles of law, understood as a legal 

system of Roman origin (ars boni et aequi), and despite the deviations from the Italian 

legal system and hence this sort of involution, the judges can use an ancient 

instrument which still today fulfils the function of defence of the conceptus, the woman, 

the weaker parts of society and of society itself. Roman Law defended human life right 

from its conception. When referring to the unborn child the jurists made use of quite a 

concrete and simple terminology, for example qui in utero est, partus, venter and not 

the mere conceptual abstractions which are commonly used today by the doctrine or 

the legislators (subjective right, subject of right, juridical capacity), which are quite 

complex concepts that inevitably distance us from the ñhuman thingsò and which are 

difficult to understand even in Italian. The Roman praetor created the figure of the 

curator ventris to protect the child in womb, the woman end the res publica. 

Keywords: romanistic principles; marriage; protection of life; curator ventris, 

involution of legal systems. 
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ʅʗʂʆʀ ʇʈʀʅʎʀʇʀ ɿɸ ɿɸʑʀʊɸ ʅɸ  

ɿɸʏɽʅɸʊʆʊʆ ɼɽʊɽ, ɾɽʅɸʊɸ ʀ RESPUBLICA 

ɺ ʥʘʯʘʣʦʪʦ ʝ ʥʝʦʙʭʦʜʠʤʦ ʜʘ ʩʝ ʦʯʝʨʪʘʷʪ ʥʷʢʦʠ ʤʝʪʦʜʦʣʦʛʠʯʝʩʢʠ 

ʧʨʝʜʧʦʩʪʘʚʢʘ, ʟʘ ʜʘ ʩʝ ʦʙʷʩʥʷʪ ʧʨʠʥʮʠʧʠʪʝ ʚ ʟʘʱʠʪʘ ʥʘ ʩʝʤʝʡʩʪʚʦʪʦ, ʙʨʘʢʘ 

ʠ ʥʝʨʦʜʝʥʦʪʦ ʜʝʪʝ, ʥʘ ʞʝʥʘʪʘ ʠ ʥʘ respublica, ʢʦʠʪʦ ʩʝ ʩʲʜʲʨʞʘʪ ʚ ʨʠʤʩʢʘʪʘ 

ʧʨʘʚʥʘ ʩʠʩʪʝʤʘ ʟʘ ʟʘʢʨʠʣʘ ʥʘ ʥʘʡ-ʫʷʟʚʠʤʠʪʝ ʯʣʝʥʦʚʝ ʥʘ ʦʙʱʝʩʪʚʦʪʦ ʠ ʥʘ 

ʦʙʱʝʩʪʚʦʪʦ ʢʘʪʦ ʮʷʣʦ, ʩʨʝʱʫ ʜʥʝʰʥʘʪʘ ʧʨʘʚʥʠ ʤʝʨʢʠ, ʢʦʠʪʦ ʧʨʝʜʩʪʘʚʣʷʚʘʪ 

ʝʜʥʘ ʠʥʚʦʣʶʮʠʷ, ʢʦʷʪʦ ʥʘʢʨʘʪʢʦ, ʩʝ ʦʪʥʘʩʷ ʜʦ ʩʲʱʦʪʦ ʪʦʚʘ ʦʙʱʝʩʪʚʦ.  

ʊʨʷʙʚʘ ʜʘ ʩʝ ʩʲʟʜʘʜʝ ʤʦʩʪ ʤʝʞʜʫ ʠʩʪʦʨʠʷʪʘ, ʧʘʤʝʪʪʘ (ʟʘʧʘʟʝʥʘ ʦʪ 

ʥʘʨʦʜʠʪʝ ʠ ʨʘʟʣʠʯʥʠʪʝ ʢʫʣʪʫʨʠ) ʠ ʙʲʜʝʱʝʪʦ (ʧʨʦʝʢʪʠʪʝ ʟʘ ʨʝʘʣʠʟʠʨʘʥʝ), 

ʩʧʦʨʝʜ ʦʩʥʦʚʥʘʪʘ ʟʘʜʘʯʘ ʥʘ ʶʨʠʩʪʠʪʝ, ʢʦʷʪʦ ʚʩʝ ʧʦʚʝʯʝ ʩʝ ʟʘʙʨʘʚʷ: ʚʩʝʢʠ 

ʜʝʥ ʜʘ ʩʝ ʩʲʟʜʘʚʘʪ ʧʦʣʝʟʥʠ ʠʥʩʪʨʫʤʝʥʪʠ ʟʘ ʫʩʲʚʲʨʰʝʥʩʪʚʘʥʝ ʥʘ 

ʦʙʱʝʩʪʚʦʪʦ (cottidie in melius produci ʩʧʦʨʝʜ ʇʦʤʧʦʥʠʡ ʚ D. 1.2.2.12), ʜʘ ʩʝ 

ʟʘʱʠʪʘʚʘʪ ʥʘʡ-ʩʣʘʙʠʪʝ ʥʝʛʦʚʠ ʯʣʝʥʦʚʝ ʟʘ ʝʜʥʦ ʤʠʨʥʦ ʩʲʞʠʪʝʣʩʪʚʦ ʤʝʞʜʫ 

ʥʘʨʦʜʠʪʝ. ʆʩʥʦʚʥʘʪʘ ʮʝʣ ʥʘ ʨʦʤʘʥʠʩʪʠʪʝ ʜʥʝʩ ʪʨʷʙʚʘ ʜʘ ʙʲʜʝ ʜʘ 

ʚʲʟʩʪʘʥʦʚʷʪ ʠʩʪʦʨʠʯʝʩʢʘʪʘ ʧʘʤʝʪ, ʚʨʲʱʘʡʢʠ ʩʝ ʢʲʤ ʠʟʪʦʯʥʠʮʠʪʝ ʠ ʜʨʝʚʥʠʪʝ 

ʠʥʩʪʠʪʫʪʠ. 

ʅʘ ʧʲʨʚʦ ʤʷʩʪʦ ʪʨʷʙʚʘ ʜʘ ʩʝ ʠʟʯʠʩʪʷʪ ʥʷʢʦʠ ʧʨʝʜʨʘʟʩʲʜʲʮʠ, 

ʘʙʩʪʨʘʢʮʠʠ ʠ ʩʲʚʨʝʤʝʥʥʠ ʤʘʥʠʧʫʣʘʮʠʠ, ʢʦʠʪʦ ʧʨʠʢʨʠʚʘʪ ʠʩʪʠʥʘʪʘ, 

ʚʢʣʶʯʠʪʝʣʥʦ ʠ ʪʘʟʠ ʥʘ ʠʩʪʦʨʠʷʪʘ. ʅʘʨʘʩʪʚʘʱʦʪʦ ʠ ʧʨʝʦʙʣʘʜʘʚʘʱʦ 

ʠʟʧʦʣʟʚʘʥʝ ʥʘ ʘʙʩʪʨʘʢʪʥʠ ʧʦʥʷʪʠʷ, ʪʦʝʩʪ ʩʲʚʨʝʤʝʥʥʠʷʪ ʘʙʩʪʨʘʢʮʠʦʥʠʟʲʤ, 

ʩʣʫʞʠ ʟʘ ʩʢʨʠʚʘʥʝ ʥʘ ʢʦʥʮʝʧʪʫʘʣʥʠʪʝ ʤʘʥʠʧʫʣʘʮʠʠ ʠ ʛʨʝʰʢʠ1 ʠʣʠ, ʚʲʚ ʚʩʝʢʠ 

 
1  ɺʞ. BUSNELLI, F. D. Vita umana (e sue ónuoveô frontiere). ï In: Bioetica e diritto 

privato. Pisa, 2013, p. 271 ss., ʠ ʧʦ-ʩʧʝʮʠʘʣʥʦ ʟʘ ʚʲʟʚʨʲʱʘʥʝ ʢʲʤ 
ʨʠʤʩʢʦʧʨʘʚʥʠʪʝ ʠʟʪʦʯʥʠʮʠ Ăʟʘ ʩʲʟʜʘʚʘʥʝ ʥʘ ʝʜʥʦ ʘʙʩʪʨʘʢʪʥʦ ʧʦʥʷʪʠʝ ʟʘ ʣʠʮʝ 
(persona) [é], ʦʢʦʣʦ ʢʦʝʪʦ ʩʝ ʨʘʟʚʠʚʘʪ ʪʝʦʨʠʠʪʝ ʥʘ Begriffsjurisprudenz ʠ ʩʝ 
ʢʦʥʩʦʣʠʜʠʨʘ ʤʠʪʲʪ ʥʘ ʩʪʘʪʫʪʘ ʣʝʛʘʣʠʟʤʘñ. ʗʩʥʦ ʦʪʨʠʯʘʥʝ ʥʘ ʤʘʥʠʧʫʣʘʮʠʠʪʝ ʠ 
ʠʩʪʠʥʘʪʘ ʩʝ ʩʲʜʲʨʞʘ ʚ ɽʥʮʠʢʣʠʢʘʪʘ ʥʘ ʉʚʝʪʠʷ ʧʘʧʘ ʁʦʘʥ ʇʘʚʝʣ ɯɯ ï Evangelium 
vitae, Ä 58: Ăʀʟʧʨʘʚʝʥʠ ʧʨʝʜ ʪʘʢʘʚʘ ʩʝʨʠʦʟʥʘ ʩʠʪʫʘʮʠʷ, ʧʦʚʝʯʝ ʦʪ ʚʩʷʢʦʛʘ ʝ 
ʥʝʦʙʭʦʜʠʤʦ ʜʘ ʠʤʘʤʝ ʩʤʝʣʦʩʪʪʘ ʜʘ ʧʦʛʣʝʜʥʝʤ ʠʩʪʠʥʘʪʘ ʚ ʦʯʠʪʝ ʠ ʜʘ ʥʘʨʝʯʝʤ 
ʥʝʱʘʪʘ ʩ ʪʷʭʥʦʪʦ ʠʤʝ, ʙʝʟ ʜʘ ʩʝ ʧʦʜʜʘʚʘʤʝ ʥʘ ʢʦʤʧʨʦʤʠʩʠ ʦʪ ʫʜʦʙʩʪʚʦ ʠʣʠ 
ʠʟʢʫʰʝʥʠʝ ʟʘ ʩʘʤʦʠʟʤʘʤʘ. ɺ ʪʘʟʠ ʚʨʲʟʢʘ ʫʢʦʨʲʪ ʥʘ ʇʨʦʨʦʢʘ ʟʚʫʯʠ ʢʘʪʝʛʦʨʠʯʥʦ: 
Ăɻʦʨʢʦ ʥʘ ʦʥʝʟʠ, ʢʦʠʪʦ ʥʘʨʠʯʘʪ ʟʣʦʪʦ ʜʦʙʨʦ ʠ ʜʦʙʨʦʪʦ ʟʣʦ, ʢʦʠʪʦ ʧʨʝʚʨʲʱʘʪ 
ʪʲʤʥʠʥʘʪʘ ʚ ʩʚʝʪʣʠʥʘ ʠ ʩʚʝʪʣʠʥʘʪʘ ʚ ʪʲʤʥʠʥʘñ (ʀʩ. 5:20). ʀʤʝʥʥʦ ʚ ʩʣʫʯʘʡ ʥʘ 
ʘʙʦʨʪ ʩʝ ʨʘʟʧʨʦʩʪʨʘʥʷʚʘ ʜʚʫʩʤʠʩʣʝʥʘ ʪʝʨʤʠʥʦʣʦʛʠʷ, ʢʘʪʦ ʪʘʟʠ ʥʘ Ăʧʨʝʢʲʩʚʘʥʝ 
ʥʘ ʙʨʝʤʝʥʥʦʩʪʪʘñ, ʢʦʷʪʦ ʠʤʘ ʪʝʥʜʝʥʮʠʷ ʜʘ ʩʢʨʠʝ ʠʩʪʠʥʩʢʘʪʘ ʩʠ ʩʲʱʥʦʩʪ ʠ ʜʘ 
ʩʤʝʢʯʠ ʥʝʡʥʘʪʘ ʪʝʞʝʩʪ ʚ ʦʙʱʝʩʪʚʝʥʦʪʦ ʤʥʝʥʠʝ. ʄʦʞʝ ʙʠ ʪʦʚʘ ʝʟʠʢʦʚʦ ̫ ʚʣʝʥʠʝ 
ʩʘʤʦ ʧʦ ʩʝʙʝ ʩʠ ʝ ʩʠʤʧʪʦʤ ʥʘ ʙʝʟʧʦʢʦʡʩʪʚʦ ʥʘ ʩʲʚʝʩʪʪʘ. ʅʦ ʥʠʢʦʷ ʜʫʤʘ ʥʝ ʤʦʞʝ 
ʜʘ ʧʨʦʤʝʥʠ ʨʝʘʣʥʦʩʪʪʘ ʥʘ ʥʝʱʘʪʘ: ʠʟʚʲʨʰʝʥʠʷʪ ʘʙʦʨʪ ʝ ʫʤʠʰʣʝʥʦ ʠ ʧʨʷʢʦ 
ʫʙʠʡʩʪʚʦ, ʢʦʝʪʦ ʩʝ ʠʟʚʲʨʰʚʘ ʥʘ ʯʦʚʝʰʢʦ ʩʲʱʝʩʪʚʦ ʚ ʥʘʯʘʣʥʘʪʘ ʬʘʟʘ ʥʘ 
ʥʝʛʦʚʦʪʦ ʩʲʱʝʩʪʚʫʚʘʥʝ, ʚ ʧʝʨʠʦʜʘ ʤʝʞʜʫ ʟʘʯʝʚʘʥʝʪʦ ʠ ʨʘʞʜʘʥʝʪʦñ.  
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ʩʣʫʯʘʡ, ʜʘ ʦʧʨʘʚʜʘʝ ʥʷʢʦʠ ʘʥʪʠʧʨʘʚʥʠ ʩʠʪʫʘʮʠʠ, ʧʨʠʢʨʠʚʘʡʢʠ ʛʠ ʦʪ 

ʩʪʨʦʛʦʩʪʪʘ ʥʘ ʟʘʢʦʥʘ, ʠ ʜʘ ʠʟʛʨʘʜʠ ʧʦʩʣʫʰʥʠ ʠʥʩʪʨʫʤʝʥʪʠ ʚ ʨʲʮʝʪʝ ʥʘ 

ʣʦʙʠʪʘʪʘ "ʥʘ ʯʘʩʪʥʠ, ʜʲʨʞʘʚʥʠ ʠ ʤʝʞʜʫʥʘʨʦʜʥʠ ʩʠʣʠ, ʜʥʝʩ ʚʩʠʯʢʠ" ʩʫʙʝʢʪʠ 

"ʥʘ (ʠʣʠ ʢʲʤ) ʛʣʦʙʘʣʠʟʘʮʠʷ"2. 

ʂʘʟʘʥʦ ʥʘʡ-ʦʙʱʦ, ʠʟʧʦʣʟʚʘʥʝʪʦ ʥʘ ʘʙʩʪʨʘʢʪʝʥ, ʥʝʪʦʯʝʥ, ʜʚʫʩʤʠʩʣʝʥ 

ʠ ʧʨʦʠʟʚʦʣʝʥ ʝʟʠʢ ʚʦʜʠ ʜʦ ʝʜʥʘ ʧʦʛʨʝʰʥʘ ʧʨʝʜʩʪʘʚʘ ʟʘ ʜʝʡʩʪʚʠʪʝʣʥʦʩʪʪʘ3. 

ɸ ʦʱʝ ʧʦ-ʦʧʘʩʥʦ ʝ ʢʦʛʘʪʦ ʟʘʜ ʠʟʧʦʣʟʚʘʥʘʪʘ ʪʝʨʤʠʥʦʣʦʛʠʷ ʩʝ ʦʪʢʨʠʚʘʪ 

ʧʘʛʫʙʥʠ ʧʦʟʠʮʠʠ, ʠʟʨʘʟʷʚʘʥʠ ʟʘ ʦʧʨʝʜʝʣʝʥʠ ʩʣʫʯʘʠ, ʥʘʧʨʠʤʝʨ ʧʨʠ 

ʧʘʨʣʘʤʝʥʪʘʨʥʠʪʝ ʜʝʙʘʪʠ ʚʲʨʭʫ ɿʘʢʦʥ 40 ʦʪ 2004 ʛ., ʚ ʢʦʠʪʦ ʩʝ ʪʚʲʨʜʝʰʝ, ʯʝ 

Ăʝʚʛʝʥʠʯʥʠʷ ʧʦʜʙʦʨñ (selezione eugenetica) ʤʦʞʝ ʜʘ ʜʦʚʝʜʝ ʜʦ Ăʧʦʣʟʠ ʟʘ 

ʨʘʩʘʪʘñ benefici alla razza)4. ʆʪ ʩʘʤʦ ʩʝʙʝ ʩʠ ʩʝ ʨʘʟʙʠʨʘ, ʯʝ ʪʦʟʠ ʟʘʢʦʥ, 

ʨʝʟʫʣʪʘʪ ʦʪ ʢʦʤʧʨʦʤʠʩʠ, ʝ ʥʝʩʧʨʘʚʝʜʣʠʚ, ʠ ʥʝ ʝ ʧʨʝʩʠʣʝʥʦ ʜʘ ʩʝ ʢʘʞʝ, ʯʝ 

ʤʦʞʝʤ ʜʘ ʩʝ ʥʘʜʷʚʘʤʝ, ʜʦʨʠ ʠ ʚ ʩʚʝʪʣʠʥʘʪʘ ʥʘ ʥʦʚʠʪʝ ʠʟʩʣʝʜʚʘʥʠʷ ʠ 

ʧʦʜʥʦʚʝʥʘʪʘ ʯʫʚʩʪʚʠʪʝʣʥʦʩʪ ʥʘ ʦʙʱʝʩʪʚʦʪʦ ʪʦʡ ʱʝ ʠʟʣʝʟʝ ʦʪ ʫʧʦʪʨʝʙʘ!  

ɸʙʩʪʨʘʢʮʠʠʪʝ, ʢʦʥʮʝʧʪʫʘʣʥʠʪʝ ʠʥʢʨʫʩʪʘʮʠʠ, ʥʘʪʨʫʧʘʥʠ ʧʨʝʟ 

ʧʦʩʣʝʜʥʠʪʝ ʜʚʘ ʚʝʢʘ ʚʲʨʭʫ ʨʠʤʩʢʠʪʝ ʢʦʥʮʝʧʮʠʠ, ʪʨʷʙʚʘ ʜʘ ʙʲʜʘʪ ʧʨʠʧʠʩʘʥʠ 

 
2  ɺʞ. CATALANO, P. Diritto, soggetti, oggetti: un contributo alla pulizia concettuale 

sulla base di D. 1.1.12. ï In: Iuris vincula. Scritti in onore di. M. Talamanca. Vol. II. 
Napoli, 2001, p. 117 ss. ɺʞ. ʩʲʱʦ ʠ OPPO, G. Declino del soggetto e ascesa della 
persona. ï In: Rivista Diritto civile, 48 (2003), p. 829 ss., ʢʦʡʪʦ ʧʨʠʧʦʤʥʷ 
ʥʦʨʤʘʪʠʚʥʦʪʦ ʧʨʝʜʣʦʞʝʥʠʝ, ʧʨʠʝʪʦ ʥʘ ɯ-ʚʦ ʯʝʪʝʥʝ ʦʪ ʬʨʝʥʩʢʦʪʦ ʅʘʮʠʦʥʘʣʥʦ 
ʩʲʙʨʘʥʠʝ, ʢʦʝʪʦ ʦʛʨʘʥʠʯʘʚʘ ʚ ʠʥʪʝʨʥʝʪ ʩʚʦʙʦʜʘʪʘ ʥʘ ʠʟʨʘʟʷʚʘʥʝ ʥʘ ʤʥʝʥʠʝ, 
ʢʦʝʪʦ ʜʘ ʨʘʟʢʦʣʝʙʘʚʘ ʞʝʥʠʪʝ, ʢʦʠʪʦ ʧʨʘʚʷʪ ʪʘʢʲʚ ʜʨʘʤʘʪʠʯʝʥ ʠʟʙʦʨ ʜʘʣʠ ʜʘ 
ʧʨʝʜʧʨʠʝʤʘʪ ʘʙʦʨʪ. 

3  ʏʝʩʪʦ ʩʝ ʚʟʝʤʘ ʧʨʝʜʚʠʜ ʧʨʘʚʥʘʪʘ ʟʘʢʨʠʣʘ, ʩʧʦʤʝʥʘʚʘʥʘ ʩʧʦʨʝʜ ʤʝʜʠʮʠʪʝ ʚʲʨʭʫ 
Ăʞʠʚ ʧʣʦʜñ. ʊʘʟʠ ʤʝʜʠʮʠʥʩʢʘ ʥʝʪʦʯʥʦʩʪ ʝ ʦʪʨʘʟʝʥʘ ʠ ʚ ʧʨʘʢʪʠʢʘʪʘ (ʜʥʝʩ 
ʟʘʙʨʘʥʝʥʘ ʩʲʩ ɿʘʢʦʥ ̄  40 ʦʪ 2004 ʛ.) ʥʘ ʪ. ʥʘʨ. Ăʝʤʙʨʠʦʥʘʣʥʘ ʨʝʜʫʢʮʠʷñ, ʢʦʷʪʦ 
ʚʩʲʱʥʦʩʪ ʝ ʫʙʠʡʩʪʚʦ ʥʘ ʝʤʙʨʠʦʥʠ. ɿʣʦʫʧʦʪʨʝʙʘʪʘ ʧʨʠ ʠʟʙʦʨʘ ʥʘ ʪʝʨʤʠʥʦʣʦʛʠʷ 
ʝ ʦʯʝʚʠʜʥʘ ʟʘ ʚʩʠʯʢʠ: ʩʧʦʨʝʜ ʞʫʨʥʘʣʠʩʪʠʪʝ Ăʞʠʚʠ ʬʝʪʫʩʠñ ʩʘ ʜʝʮʘ, ʨʦʜʝʥʠ ʚ 
ʨʝʟʫʣʪʘʪ ʥʘ Ăʘʙʦʨʪʘʪʠʚʥʘ ʧʨʘʢʪʠʢʘñ, ʟʘ ʢʦʠʪʦ ʠʤʘ ʥʝʷʩʥʦ ʦʪʥʦʰʝʥʠʝ ʚ 
ʤʝʜʠʮʠʥʩʢʠ ʧʣʘʥ.  

4  ɺʞ. Atti Parlamentari ï Camera dei Deputati, XIV Legislatura, Discussioni, Seduta 
12 giugno 2002, n. 157, p. 75. ɺ ɿʘʢʦʥ ̄  40 ʦʪ 2004 ʛ. ʩʝ ʩʲʜʲʨʞʘʪ ʥʦʨʤʠ ʦʪʥʦʩʥʦ 
ʤʝʜʠʮʠʥʩʢʦ-ʧʦʜʧʦʤʘʛʘʥʘʪʘ ʨʝʧʨʦʜʫʢʮʠʷ (procreazione medicalmente assistita) ʠ 
ʩ ʧʨʝʧʨʘʪʢʠ ʢʲʤ ʠʥʩʪʠʪʫʪʘ ʥʘ ʩurator ventris. ɺʞ. ʠ ʤʦʷʪʘ ʢʥʠʛʘ BACCARI, M. P. 
Il concepito, la donna e la res publica tra storia e attualit¨. Torino, 2012, p. 297 s., ʟʘ 
ʥʝ ̫ʚʞ. ʠ ʨʝʮʝʥʟʠʷʪʘ ʥʘ DE BUJAN, F. F. ï In: Studia et Documenta Historiae et 
Iuris, 79 (2013), p. 1333ï1338. ʉʪʨʫʚʘ ʩʠ ʜʘ ʩʝ ʧʨʦʯʝʪʝ ʦʙʰʠʨʥʠʷʪ ʜʝʙʘʪ ʚ 
ʧʘʨʣʘʤʝʥʪʘʨʥʠʪʝ ʜʦʢʣʘʜʠ ʠ ʧʨʝʜʠ ʚʩʠʯʢʦ ʥʷʢʦʠ ʧʦʟʦʚʘʚʘʥʠʷ ʚ Ăʥʘʧʨʝʛʥʘʪʘʪʘñ 
ʟʘʱʠʪʘ ʥʘ ʧʨʠʥʮʠʧʠʪʝ, ʩ ʢʦʥʢʨʝʪʥʠ ʧʨʝʧʨʘʪʢʠ ʠ ʢʲʤ ʨʠʤʩʢʦʪʦ ʧʨʘʚʦ (Seduta 11 
giugno 2002, n. 156, p. 86 ss.; 12 giugno 2004, n. 157, p. 73 s.). ʗʚʥʦ ʥʝ ʩʝ ʨʘʟʙʠʨʘ 
ʠ ʧʦʥʷʢʦʛʘ ʩʝ ʦʤʘʣʦʚʘʞʘʚʘ ʦʪ ʥʝʧʨʘʚʠʣʥʠ ʧʨʝʧʨʘʪʢʠ, ʙʘʟʠʨʘʥʠ ʥʘʡ-ʚʝʯʝ ʥʘ 
ʠʩʪʦʨʠʯʝʩʢʘ Ăʜʝʟʠʥʬʦʨʤʘʮʠʷñ ʠ ʥʘ ʛʨʫʙʠ ʛʨʝʰʢʠ, ʥʘʧʨʠʤʝʨ ʟʘ curator ventris, ʥʘ 
ʢʦʠʪʦ ɦ ʝ ʩʝ ʩʧʨʘ ʧʦ-ʜʦʣʫ. ʊʦʟʠ ʟʘʢʦʥ ʟʘ ʦʢʦʣʦ ʜʝʩʝʪ ʛʦʜʠʥʠ ʝ ʘʪʘʢʫʚʘʥ ʧʦ 
ʨʘʟʣʠʯʥʠ ʥʘʯʠʥʠ ʩ ʤʥʦʞʝʩʪʚʦ ʩʲʜʝʙʥʠ ʨʝʰʝʥʠʷ ï ʚʞ. BACCARI, M. P. La legge 
40 uccisa dai tribunal. ï In: Il Giornale di Brescia, 19 maggio 2015, p. 8. 
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ʧʦ ʨʘʟʣʠʯʝʥ ʥʘʯʠʥ ʥʘ ʠʥʜʠʚʠʜʫʘʣʠʟʤʘ, ʩʫʙʝʢʪʠʚʠʟʤʘ, ʝʪʘʪʠʟʤʘ, ʧʨʘʚʥʠʷ 

ʧʦʟʠʪʠʚʠʟʲʤ, ʨʝʣʘʪʠʚʠʟʤʘ, ʥʠʭʠʣʠʟʤʘ ʠ ʚʩʠʯʢʠ "-ʠʟʤʠ", ʢʦʠʪʦ ʦʪʨʘʚʷʪ 

ʦʙʱʝʩʪʚʝʥʠʷ ʞʠʚʦʪ5. ɺ ʪʦʟʠ ʩʧʠʩʲʢ ʤʦʞʝʤ ʜʘ ʦʪʢʨʠʝʤ ʚʨʘʛʦʚʝʪʝ ʥʘ 

ʟʘʯʝʥʘʪʦʪʦ ʜʝʪʝ, ʥʘ ʧʨʘʚʦʪʦ ʥʘ ʞʠʚʦʪ (ʠ ʚ ʥʷʢʦʠ ʘʩʧʝʢʪʠ, ʥʘʡ-ʦʙʱʦ, ʠ 

ʚʨʘʛʦʚʝʪʝ ʥʘ ʨʠʤʩʢʦʪʦ ʧʨʘʚʦ) 6. 

ʉʘʤʦ ʝʜʠʥ ʧʨʠʤʝʨ ʠʟʤʝʞʜʫ ʚʩʠʯʢʠ: ʤʘʡʯʠʥʩʪʚʦʪʦ ʠ ʩʫʨʦʛʘʪʥʦʪʦ 

ʤʘʡʯʠʥʩʪʚʦ ʩʘ ʘʙʩʪʨʘʢʮʠʠ ʥʘ maternitas ï ʝʜʠʥ ʪʝʨʤʠʥ, ʢʦʡʪʦ ʦʪʩʲʩʪʚʘ ʚ 

ʨʠʤʩʢʦʪʦ ʧʨʘʚʦ. ʊʦʚʘ ʝ ʜʫʤʘ, ʩʲʟʜʘʜʝʥʘ ʚ ʩʨʝʜʥʦʚʝʢʦʚʥʠʷ ʣʘʪʠʥʩʢʠ ʝʟʠʢ, 

ʢʦʷʪʦ ʧʨʦʠʟʣʠʟʘ ʦʪ maternus ʠ ʚʲʚ ʚʩʠʯʢʠ ʩʣʫʯʘʠ ʧʦʩʦʯʚʘ ʢʘʯʝʩʪʚʦʪʦ ʥʘ 

ʤʘʡʢʘ (mater)7 (ʦʩʚʝʥ ʪʦʚʘ ʥʘ ʠʪʘʣʠʘʥʩʢʠ ʪʘʢʘ ʩʝ ʦʟʥʘʯʘʚʘ ʠ ʨʦʜʠʣʥʦʪʦ 

ʦʪʜʝʣʝʥʠʝ ʚ ʙʦʣʥʠʮʘ). ʄʘʡʯʠʥʩʪʚʦʪʦ ʠ/ʠʣʠ ʙʨʝʤʝʥʥʦʩʪʪʘ ʩʘ ʩʠʪʫʘʮʠʠ, 

ʦʪʯʠʪʘʥʠ ʜʥʝʩ ʦʪ ʟʘʢʦʥʦʜʘʪʝʣʩʪʚʦʪʦ8, ʩʲʜʝʙʥʘʪʘ ʧʨʘʢʪʠʢʘ ʠ ʜʦʢʪʨʠʥʘʪʘ, ʥʦ 

ʧʨʝʜʠʤʥʦ ʦʪ ʝʜʥʘ ʘʛʨʝʩʠʚʥʘ ʧʦʟʠʮʠʷ, ʘ ʥʝ ʟʘ ʟʘʱʠʪʘ ʚ ʩʚʝʪʣʠʥʘʪʘ ʥʘ 

ʧʨʠʥʮʠʧʠʪʝ ʥʘ ʝʩʪʝʩʪʚʝʥʦʪʦ ʧʨʘʚʦ9. 

 
5  CATALANO, P. Diritto e persone. Studi su origine e attualit¨ del sistema romano. 

Torino, 1991, p. VII ʠʟʪʲʢʚʘ ʠʥʢʨʫʩʪʘʮʠʠʪʝ, ʥʘʪʨʫʧʘʥʠ ʧʨʝʟ ʧʦʩʣʝʜʥʠʪʝ ʜʚʘ ʚʝʢʘ 
ʚʲʨʭʫ ʨʠʤʩʢʘʪʘ ʢʦʥʮʝʧʮʠʷ ʟʘ ius, ʜʲʣʞʘʱʠ ʩʝ ʥʘ Ăʠʥʜʠʚʠʜʫʘʣʠʟʤʘ (ʙʫʨʞʦʘʟʝʥ) 
ʠ ʝʪʘʪʠʟʤʘ, ʁʨʠʜʠʯʝʩʢʠʷ ʧʦʟʠʪʠʚʠʟʲʤ ʠ ʨʝʘʣʠʟʲʤ (ʩʝʚʝʨʥʦʘʤʝʨʠʢʘʥʩʢʠ ʠʣʠ 
ʩʢʘʥʜʠʥʘʚʩʢʠ), ʥʘ ʥʦʨʤʘʪʠʚʠʟʤʘ ʠ ʠʥʩʪʠʪʫʮʠʦʥʘʣʠʟʤʘ... ʥʘ ʩʦʮʠʦʣʦʛʠʯʝʩʢʘʪʘ 
ʶʨʠʩʧʨʫʜʝʥʮʠʷ, ʥʘ judge made law, ʥʘ case lawñ. ʊʝʟʠ ʢʦʥʮʝʧʪʫʘʣʥʠ ʠʥʢʨʫʩʪʘʮʠʠ 
ʚʲʟʧʨʝʧʷʪʩʪʚʘʪ ʨʘʟʙʠʨʘʥʝʪʦ ʥʘ ʜʨʝʚʥʘʪʘ ʢʦʥʮʝʧʮʠʷ ʟʘ ius ï ʚʞ. ʚ ʪʘʟʠ ʚʨ̡ʟʢʘ 
ʨʫʙʨʠʢʘʪʘ ʥʘ CATALANO, P. ius/iustitia/Iustitia. ï In: Enciclopedia Virgiliana. Vol. III. 
Roma, 1987, p. 66 ss.; ID., Diritto, soggetti, oggetti: un contributo alla pulizia 
concettuale sulla base di D. 1.1.12. ï In: Iuris vincula. Scritti in onore di. M. 
Talamanca. Vol. II, p. 97 ss.; ʠ ʥʘʡ-ʥʘʢʨʘʷ ID., Prefazione. ï In: CATALANO, P. (a 
cura di) Lôinizio della persona nel sistema giuridico romanista. Quaderni 
Latinoamericani, 12 (2006), p. XII s.  

6  ɺʞ. infra. ɿʘ Ăʧʨʝʜʘʪʝʣʩʪʚʦñ ʥʘ ʨʠʤʩʢʦʧʨʘʚʥʠʪʝ ʧʨʠʥʮʠʧʠ ʛʦʚʦʨʠ CATALANO, P. 
Osservazioni sulla persona dei nascituri alla luce del diritto romano da Giuliano a 
Teixiera de Freitas. Napoli, 1988, p. 47 (ʠ ʚ ID., Diritto e persone. Studi su origine e 
attualit¨ del sistema romano. Torino, 1990, p. 195). 

7  ʊʦʟʠ ʪʝʨʤʠʥ ʝ ʠʟʧʦʣʟʚʘʥ ʚ ʮʲʨʢʦʚʥʘʪʘ ʣʝʢʩʠʢʘ, ʦʪʢʨʠʚʘʤʝ ʛʦ ʠ ʚ ʝʜʠʥ 
ʢʘʥʦʥʠʯʝʩʢʠ ʪʝʢʩʪ: dicitur de ecclesia matrici seu Cathedrali in Bulla Calixti II p. ann. 
1122 inter Probat. ult. Hist. Trenorch. p. 143: Ex communi fratrum iudicium diffinitum, 
vestra beati Johannis ecclesiam debere Maternitatis praerogativam in perpetuum 
obtinere.; Ibid. p. 144: Matricis ecclesiae possideat futuris temporibus dignitatem ï 
ʚʞ. DU CANGE, CH. Glossarium mediae et infimae latinitatis. V. Paris 1938, p. 305. 

8  ʄʦʞʝ ʜʘ ʩʝ ʧʦʩʦʯʠ ʥʘʧʨʠʤʝʨ ɿʘʢʦʥ ̄  194 ʦʪ 22 ʤʘʡ 1978, ʚ ʢʦʡʪʦ ʩʝ ʨʘʟʛʣʝʞʜʘ 
ʤʘʡʯʠʥʩʪʚʦʪʦ ʠ ʙʨʝʤʝʥʥʦʩʪʪʘ (ʟʘ ʧʨʝʢʲʩʚʘʥʝ), ʘ ʩʲʱʦ ʠ ʨʘʟʜʝʣ 5, ʢʦʡʪʦ ʩʝ 
ʦʪʥʘʩʷ ʜʦ ʘʙʦʨʪʘ: Ăʅʦʨʤʠ ʟʘ ʩʦʮʠʘʣʥʘ ʟʘʢʨʠʣʘ ʥʘ ʤʘʡʯʠʥʩʪʚʦʪʦ ʠ ʜʦʙʨʦʚʦʣʥʦ 
ʧʨʝʢʲʩʚʘʥʝ ʥʘ ʙʨʝʤʝʥʥʦʩʪʪʘñ, ʢʘʪʦ ʚ ʯʣ. 1 ʩʝ ʩʝ ʧʨʦʢʣʘʤʠʨʘ ʚ ʝʜʥʘ ʢʘʪʝʛʦʨʠʯʥʘ 
ʠ ʣʠʮʝʤʝʨʥʘ ʬʦʨʤʫʣʘ, ʯʝ Ăʜʲʨʞʘʚʘʪʘ ʛʘʨʘʥʪʠʨʘ ʧʨʘʚʦʪʦ ʥʘ ʩʲʟʥʘʪʝʣʥʘ ʠ 
ʦʪʛʦʚʦʨʥʘ ʨʝʧʨʦʜʫʢʮʠʷ, ʧʨʠʟʥʘʚʘ ʩʦʮʠʘʣʥʘʪʘ ʩʪʦʡʥʦʩʪ ʥʘ ʤʘʡʯʠʥʩʪʚʦʪʦ ʠ 
ʟʘʱʠʪʘʚʘ ʯʦʚʝʰʢʠʷ ʞʠʚʦʪ ʦʪ ʩʘʤʦʪʦ ʤʫ ʥʘʯʘʣʦñ. ɺʞ. GIACOBBE, E. Il concepito 
come persona in senso giuridico. Torino, 2003, p. 62 ss.; ʦʪʥʦʩʥʦ ɿʘʢʦʥ ̄  40 ʦʪ 
2004 ʛ. ʚʠʞ ʧʦ-ʛʦʨʝ. 

9  ʄʥʦʛʦ ʠʥʪʝʨʝʩʝʥ ʩʘ ʨʫʙʨʠʢʠʪʝ ʚ ʝʥʮʠʢʣʦʧʝʜʠʠʪʝ ʦʪ ʍʍ ʚ., ʢʦʠʪʦ (ʩ ʥʷʢʦʠ 
ʠʟʢʣʶʯʝʥʠʷ) ʧʦʪʚʲʨʞʜʘʚʘʪ, ʯʝ ʠʤʘ ʥʷʢʘʢʚʘ ʢʦʥʮʝʧʪʫʘʣʥʘ ʧʨʦʤʷʥʘ ʠ ʪʝʥʜʝʥʮʠʷ 
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ʊʦʚʘ ʝ ʪʚʲʨʜʝ ʨʘʟʣʠʯʥʦ ʦʪ ʨʠʤʩʢʘʪʘ ʧʨʘʚʥʘ ʩʠʩʪʝʤʘ, ʚ ʢʦʷʪʦ ʩʝ 

ʩʲʜʲʨʞʘʪ ʤʝʨʢʠ ʟʘ ʟʘʱʠʪʘ ʥʘ ʟʘʯʝʥʘʪʦʪʦ ʜʝʪʝ, ʥʘ ʞʝʥʘʪʘ (ʠ ʥʘ 

ʧʦʪʦʤʩʪʚʦʪʦ), ʥʘ ʥʦʚʦʨʦʜʝʥʦʪʦ, ʥʘ res publica, ʩ ʝʜʥʘ ʜʫʤʘ ʥʘ ʥʘʡ-ʫʷʟʚʠʤʠʪʝ 

ʣʠʮʘ, ʥʦ ʩʲʱʦ ʠ ʥʘ ʠʥʪʝʨʝʩʠʪʝ ʥʘ ʮʷʣʘʪʘ ʛʨʘʞʜʘʥʩʢʘ ʦʙʱʥʦʩʪ. ʈʠʤʩʢʠʪʝ 

ʶʨʠʩʪʠ ʟʘʱʠʪʘʚʘʪ ʙʨʝʤʝʥʥʘʪʘ ʞʝʥʘ (ʜʦʨʠ ʠ ʪʷ ʜʘ ʝ ʨʦʙʠʥʷ!) ʧʦ ʨʘʟʣʠʯʥʠ 

ʥʘʯʠʥʠ ʧʨʝʟ ʮʝʣʠʷ ʧʝʨʠʦʜ ʥʘ ʙʨʝʤʝʥʥʦʩʪʪʘ (ʚʠʞ ʧʦ-ʜʦʣʫ) ʯʨʝʟ ʩʧʝʮʠʬʠʯʥʠ 

ʨʘʟʧʦʨʝʜʙʠ, ʧʨʠʝʪʠ ʟʘ ʝʜʠʥ ʤʥʦʛʦ ʜʝʣʠʢʘʪʝʥ ʤʦʤʝʥʪ ʦʪ ʞʠʚʦʪʘ ʥʘ ʞʝʥʘʪʘ. 

ɸ ʜʥʝʩ, ʦʙʨʘʪʥʦ, ʯʝʩʪʦ ʩʝ ʧʨʠʝʤʘ ʩʚʦʝʦʙʨʘʟʥʘ Ăʤʝʜʠʢʘʣʠʟʘʮʠʷñ10, ʢʘʪʦ ʩʝ 

ʩʚʝʞʜʘ ʙʨʝʤʝʥʥʦʩʪʪʘ ʠ ʨʘʞʜʘʥʝʪʦ (ʠ ʩʲʟʜʘʚʘʥʝʪʦ ʥʘ ʧʦʪʦʤʩʪʚʦ ʢʘʪʦ ʮʷʣʦ) 

ʜʦ Ăʟʘʙʦʣʷʚʘʥʝñ, ʢʦʝʪʦ ʪʨʷʙʚʘ ʜʘ ʩʝ Ăʣʝʢʫʚʘñ11.  

 
ʢʲʤ ʘʙʩʪʨʘʢʮʠʷ, ʠʣʶʩʪʨʠʨʘʱʘ Ăʙʨʝʤʝʥʥʦʩʪʪʘñ ʦʪ ʛʣʝʜʥʘ ʪʦʯʢʘ ʥʘ ʧʨʝʢʲʩʚʘʥʝ ʠ 
ʨʘʟʛʣʝʞʜʘʡʢʠ ʤʘʡʯʠʥʩʪʚʦʪʦ ʠ ʨʘʟʤʥʦʞʘʚʘʥʝʪʦ ʠʟʮʷʣʦ ʦʪ ʤʝʜʠʮʠʥʩʢʘ ʠʣʠ 
ʘʜʤʠʥʠʩʪʨʘʪʠʚʥʘ ʛʣʝʜʥʘ ʪʦʯʢʘ, ʩʚʲʨʟʘʥʦ ʩ ʬʝʥʦʤʝʥʘ ʟʘ Ăʦʙʱʝʩʪʚʝʥʘ ʧʦʤʦñɦ. 
ɺʞ. ʥʘʡ-ʦʙʱʦ FOUCAULT, M. Bisogna difendere la societ¨ (a cura di M. Bertani e 
A. Fontana). Milano, 1998, p. 213 [ʥʘ ʬʨʝʥʩʢʠ ʠʟʜʘʥʠʝʪʦ ʝ: Il faut d¯fendre la 
soci®t®, Paris 1997], ʧʦ-ʦʙʰʠʨʥʦ ʚʞ. ʨʫʙʨʠʢʠʪʝ ñParto (Parte giuridica ï Diritto 
romano)ò ï In: Enciclopedia di Bioetica e Scienza Giuridica (a cura di E. Sgreccia e 
A. Tarantino). Vol. X. Napoli, 2016,; ʠ ñProcreazione (Parte giuridica ï Diritto 
romano)ò. ï In: Enciclopedia di Bioetica e Scienza Giuridica (a cura di E. Sgreccia e 
A. Tarantino). X. Napoli, 2016.  

10  ɻʦʨʝʠʟʣʦʞʝʥʦʪʦ ʥʝ ʥʠ ʧʨʝʯʠ ʜʘ ʤʠʩʣʠʤ ʦʙʘʯʝ, ʯʝ ʚ ʧʨʦʜʲʣʞʝʥʠʝ ʥʘ ʥʷʢʦʣʢʦ 
ʜʝʩʝʪʠʣʝʪʠʷ ʚʥʠʤʘʥʠʝʪʦ ʝ ʦʙʲʨʥʘʪʦ ʧʦ ʧʦʜʭʦʜʷʱ ʥʘʯʠʥ ʥʘ ʤʘʡʯʠʥʩʪʚʦʪʦ ʚ 
ʢʦʥʪʝʢʩʪʘ ʥʘ ʟʘʱʠʪʘʪʘ ʥʘ ʨʘʙʦʪʝʱʠʪʝ ʞʝʥʠ. ʀ ʧʦ ʪʦʟʠ ʚʲʧʨʦʩ ʩʝ ʧʨʝʜʧʨʠʝʤʘʪ 
ʚʘʞʥʠ ʩʪʲʧʢʠ; ʚʞ. PERSIANI, M., CARINCI, F. (dir.) Trattato di Diritto del lavoro. IV. 
Contratto di lavoro e organizzazione (a cura di M. Martone). Padova, 2012, p. 1197 
ss.; 1204, ʧʦ ʦʪʥʦʰʝʥʠʝ ʥʘ ʟʘʢʨʠʣʘʪʘ ʥʘ ʞʝʥʘʪʘ ʫʧʨʘʚʠʪʝʣ ʥʘ ʧʨʝʜʧʨʠʷʪʠʝ ʠ ʥʘ 
ʟʘʢʨʠʣʘʪʘ ʥʘ ʙʘʱʠʥʩʪʚʦʪʦ ʠ ʤʘʡʯʠʥʩʪʚʦʪʦ. ɿʘ ʥʷʢʦʠ ʦʙʦʙʱʝʥʠʷ, ʧʨʝʜʠʤʥʦ ʟʘ 
ʨʘʙʦʪʝʱʘʪʘ ʞʝʥʘ, ʚʞ. ʧʫʙʣʠʯʥʦʪʦ ʠʟʩʣʫʰʚʘʥʝ ʚ ɽʚʨʦʧʝʡʩʢʠʷ ʧʘʨʣʘʤʝʥʪ ï 
Audizione pubblica su ñLe donne nella politica internazionaleò ï La commissione 
Diritti della Donna e Pari opportunit¨ del Parlamento europeo, 22 giugno 2006. ï In: 
Chi difende i principi non negoziabili? La voce dei giuristi. I quaderni dellôArchivio 
giuridico, 3, (2011), p. 173 ss.  

11  ʉʪʝʨʠʣʠʪʝʪʲʪ ʠ ʙʝʟʧʣʦʜʠʝʪʦ ʥʝ ʤʦʛʘʪ ʜʘ ʩʝ ʩʯʠʪʘʪ ʟʘ ʙʦʣʝʩʪ. ʀʩʢʘʥʝʪʦ ʜʘ ʩʝ 
Ăʣʝʢʫʚʘ ʥʘ ʚʩʷʢʘ ʮʝʥʘñ ʝ ʦʧʘʩʥʦ ʢʘʢʪʦ ʟʘ ʞʝʥʘʪʘ, ʪʘʢʘ ʠ ʟʘ ʣʝʢʘʨʷ, ʢʦʡʪʦ ʛʦ 
ʧʨʝʜʧʠʨʝʤʘ. ʉʧʦʨʝʜ ʨʠʤʩʢʘʪʘ ʁ ʨʠʩʧʨʫʜʝʥʮʠʷ ʙʨʝʤʝʥʥʘʪʘ ʨʦʙʠʥʷ ʩʝ ʩʯʠʪʘ ʟʘ 
Ăʟʜʨʘʚʘñ ʠ ʪʦʚʘ ʝ ʪʘʢʘ ʠ ʧʨʠ ʩʲʩʪʦʷʥʠʝʪʦ ʥʘ ʨʘʞʜʘʥʝʪʦ. ʋʣʧʠʘʥ ʧʨʝʜʘʚʘ, ʧʦ 
ʦʪʥʦʰʝʥʠʝ ʥʘ ʩʪʝʨʠʣʠʪʝʪʘ, ʩʪʘʥʦʚʠʱʝʪʦ ʥʘ ʎʝʣʠʡ, ʢʦʡʪʦ ʦʪ ʩʚʦ ̫ʩʪʨʘʥʘ ʩʝ 
ʧʦʟʦʚʘʚʘ ʥʘ ʊʨʝʙʘʮʠʡ, ʯʝ ʪʨʷʙʚʘ ʜʘ ʩʝ ʨʘʟʣʠʯʘʚʘ ʩʪʝʨʠʣʥʘʪʘ ʧʦ ʧʨʠʨʦʜʘ ʞʝʥʘ, 
ʢʚʘʣʠʬʠʮʠʨʘʡʢʠ ̫ ʢʘʪʦ Ăʟʜʨʘʚʘñ, ʦʪ ʪʘʟʠ, ʢʦʷʪʦ ʥʝ ʝ ʪʘʢʘʚʘ, ʪʲʡ ʢʘʪʦ ʝ ʟʘʩʝʛʥʘʪʘ 
ʦʪ viteum corporis ʠ ʩʘ ʚʟʝʪʠ ʧʨʝʜʚʠʜ ʩʣʫʯʘʠ, ʧʨʠ ʢʦʠʪʦ Ăʩʪʝʨʠʣʥʦʩʪʪʘ ʥʘ 
ʨʦʙʠʥʷʪʘ ʤʦʞʝ ʜʘ ʧʦʩʣʫʞʠ ʟʘ ʠʣʶʩʪʨʠʨʘʥʝ ʥʘ ʘʩʘʙʝʥʘʪʘ ʧʨʝʮʝʥʢʘ ʟʘ 
ʧʨʦʢʨʝʘʪʠʚʥʘʪʘ ʩʧʦʩʦʙʥʦʩʪ ʥʘ ʞʝʥʘʪʘñ: ʟʘ D. 21.1.14 ʠ 2.11.2 ʚʞ. BACCARI, M. 
P. Matrimonio e donna. I Concetti ulpianei. Torino, 2012, p. 78 ss.; ʟʘ ʦʪʥʦʰʝʥʠʝʪʦ 
ʠ ʫʨʝʜʙʘʪʘ ʦʪʥʦʩʥʦ ʙʨʝʤʝʥʥʘʪʘ ʨʦʙʠʥʷ ʌʝʣʠʮʠʪʘ (Passio Perpetuae et Felicitatis) 
ʚʞ. BACCARI, M. P. Curator ventris: Il concepito, la donna e la res publica tra storia 
e attualit¨. Torino, 2012, p. 77 ss.; ʢʘʢʪʦ ʠ ʨʫʙʨʠʢʘʪʘ ʦʪ CAPOZZA, M. T. Gravidanza 
(diritto romano). ï In: Enciclopedia di Bioetica e Scienza Giuridica (a cura di E. 
Sgreccia e A. Tarantino). VI. Napoli, 2013, p. 744 ss. 
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ʇʦ ʦʪʥʦʰʝʥʠʝ ʥʘ ʩʫʨʦʛʘʪʥʦʪʦ ʤʘʡʯʠʥʩʪʚʦ12 ʩʝ ʧʨʠʝʤʘ ʧʦʣʟʚʘʥʝʪʦ 

(ʤʘʥʠʧʫʣʠʨʘʥʝʪʦ) ʥʘ ʞʝʥʩʢʦʪʦ ʪʷʣʦ, ʢʦʝʪʦ (ʯʝʩʪʦ ʩʨʝʱʫ ʟʘʧʣʘʱʘʥʝ) ʩʝ ʜʘʚʘ 

Ăʧʦʜ ʥʘʝʤñ ʟʘ ʩʲʟʜʘʚʘʥʝ ʥʘ ʜʝʪʝ ʢʘʪʦ ʩʫʨʦʛʘʪʝʥ ʘʢʪ ʚʤʝʩʪʦ ʨʝʘʣʥʦʪʦ 

ʩʲʟʜʘʚʘʥʝ ʥʘ ʧʦʢʦʣʝʥʠʝ Ăʚ ʦʨʠʛʠʥʘʣñ, ʤʘʢʘʨ ʠ ʩʫʨʦʛʘʪʥʘʪʘ ʤʘʡʢʘ ʜʘ ʧʨʘʚʠ 

ʪʦʯʥʦ ʪʦʚʘ.  

ʉʣʝʜʦʚʘʪʝʣʥʦ ʝ ʥʝʦʙʭʦʜʠʤʦ ʜʘ ʩʝ ʧʨʠʧʦʤʥʷʪ ʥʘʡ-ʦʙʱʦ ʥʷʢʦʠ 

ʜʨʝʚʥʠ ʧʨʠʥʮʠʧʠ, ʦʪʥʘʩʷʱʠ ʩʝ, ʤʘʢʘʨ ʠ ʫʩʣʦʚʥʦ, ʢʲʤ ʧʨʘʚʘʪʘ ʥʘ ʯʦʚʝʢʘ, 

ʧʨʘʚʦʪʦ ʥʘ ʞʠʚʦʪ, ʟʘʯʝʚʘʥʝʪʦ, familia, ʙʨʘʢʲʪ, ʩʲʟʜʘʚʘʥʝʪʦ ʠ ʦʙʫʯʝʥʠʝʪʦ ʥʘ 

ʜʝʮʘʪʘ, ʟʘ ʜʘ ʩʝ ʠʟʙʝʛʥʘʪ, ʢʘʢʪʦ ʝ ʦʯʝʚʠʜʥʦ, ʛʨʝʰʢʠ, ʤʘʥʠʧʫʣʘʮʠʠ ʠ 

Ăʘʚʪʦʧʨʦʝʢʮʠʠ, ʢʦʠʪʦ ʚ ʢʨʘʡʥʘ ʩʤʝʪʢʘ ʚʣʠʷʷʪ ʩʝʨʠʦʟʥʦ ʚʲʨʭʫ 

ʟʘʢʦʥʦʜʘʪʝʣʥʘʪʘ ʠ ʧʨʘʚʦʨʘʟʜʘʚʘʪʝʣʥʘʪʘ ʚʣʘʩʪ.  

ʑʝ ʩʝ ʦʛʨʘʥʠʯʘ ʜʘ ʜʘʤ ʜʚʘ ʧʨʠʤʝʨʘ ï ʟʘʙʝʣʝʞʠʪʝʣʥʦʪʦ ʈʝʰʝʥʠʝ ʦʪ 

1973 ʛ. Roe v. Wade della United States Supreme Court, ʩʧʦʨʝʜ ʢʦʝʪʦ 

ʟʘʯʝʥʘʪʦʪʦ ʜʝʪʝ ʥʠʢʦʛʘ ʥʝ ʝ ʧʨʠʟʥʘʚʘʥʦ ʢʘʪʦ Ăʣʠʮʝ ʚ ʩʲʱʠʥʩʢʠ ʩʤʠʩʲʣñ ʠ 

ʝʜʥʦ ʨʝʰʝʥʠʝ ʥʘ ʠʪʘʣʠʘʥʩʢʠʷ ʂʘʩʘʮʠʦʥʝʥ ʩʲʜ13. ɺʲʨʭʦʚʥʠʷʪ ʩʲʜ ʥʘ ʉɸʑ, 

ʧʨʠʧʦʤʥʷʡʢʠ, ʯʝ ʘʙʦʨʪʲʪ ʝ ʧʦʟʥʘʪ ʚ ɼʨʝʚʥʘ ɻʲʨʮʠʷ ʠ ʈʠʤ, ʧʨʠʝʤʘ, ʚ 

ʦʧʨʦʩʪʝʥ ʠ ʪʚʲʨʜʝ ʨʝʜʫʮʠʨʘʥ ʧʣʘʥ, ʯʝ ʛʨʲʮʢʦʪʦ ʠ ʨʠʤʩʢʦʪʦ ʧʨʘʚʦ ʜʘʚʘʪ 

ʩʣʘʙʘ ʟʘʱʠʪʘ ʥʘ ʥʦʚʦʨʦʜʝʥʦʪʦ (unborn), ʢʘʪʦ ʥʝ ʩʠ ʜʘʚʘ ʪʨʫʜ ʜʦʨʠ ʜʘ 

ʩʧʦʤʝʥʝ ʣʘʪʠʥʩʢʠʪʝ ʪʝʨʤʠʥʠ ʠ ʩʲʚʩʝʤ ʜʘ ʥʝ ʧʦʟʥʘʚʘ ʨʠʤʩʢʦʪʦ ʧʨʘʚʦ. ʊʦʚʘ 

ʠʟʥʝʥʘʜʚʘʱʦ ʪʚʲʨʜʝʥʠʝ ʩʝ ʧʦʜʢʨʝʧʷ ʦʪ (ʥʘʧʲʣʥʦ ʧʦʛʨʝʰʥʦ) ʧʦʟʦʚʘʚʘʥʝ ʥʘ 

 
12  ɺʞ. GIACOBBE, M. Dellôinsensata aspirazione umana al dominio volontaristico sul 

corso della vita. ï In: Diritto di famiglia e delle persone, 590 (2016), p. 75 s.: Ăʊʦʚʘ 
ʩʝ ʩʣʫʯʠ ʩ ʪʝʨʤʠʥʘ Ăʩʫʨʦʛʘʪʥʦ ʤʘʡʯʠʥʩʪʚʦñ, ʩ ʢʦʡʪʦ ʩʝ ʩʤʷʪʘʰʝ, ʯʝ ʪʦʡ ʤʦʞʝ ʜʘ 
ʦʙʣʘʛʦʨʦʜʠ ʥʘʡ-ʥʝʧʦʩʨʝʜʩʪʚʝʥʦ ʨʝʘʣʥʘʪʘ ï ʤʘʢʘʨ ʠ ʚʠʥʘʛʠ ʶʨʠʜʠʯʝʩʢʠ 
ʥʝʧʦʜʭʦʜʷʱʘ ï ʬʨʘʟʘ Ăʫʪʨʦʙʘ ʧʦʜ ʥʘʝʤñ. ʀ ʥʘʠʩʪʠʥʘ, ʘʢʦ ʞʝʥʘʪʘ ʩʫʙʨʦʛʠʨʘ, 
ʟʘʤʝʩʪʚʘ ʩʝʙʝ ʩʠ, ʩ ʜʨʫʛʘ ʞʝʥʘ ʚ ʤʘʡʯʠʥʩʪʚʦʪʦ, ʥʝ ʞʝʥʘʪʘ, ʢʦʷʪʦ ʝ ʙʨʝʤʝʥʥʘ, ʝ 
ʩʫʨʦʛʘʪ, ʘ ʪʘʟʠ, ʢʦʷʪʦ ʥʝ ʤʦʞʝ ʠʣʠ ʥʝ ʠʩʢʘ ʜʘ ʟʘʙʨʝʤʝʥʝʝ ʠ ʨʦʜʠ ʈʦʜʠʣʢʘʪʘ ʩʝ 
ʷʚʷʚʘ ʤʘʡʢʘ Ăʧʦ ʟʘʤʝʩʪʚʘʥʝñ ʧʦ ʩʤʠʩʲʣʘ ʥʘ ʯʣ. 269 ʦʪ ʀʪʘʣʠʘʥʩʢʠʷ ɻʂ, ʥʦ ʩʲʩ 
ʩʪʘʪʫʩ ʥʘ ʤʘʡʢʘ, ʢʦʝʪʦ ʝ ʚ ʧʲʣʝʥ ʢʦʥʪʨʘʩʪ ʩ ʪʦʚʘ, ʟʘ ʢʦʝʪʦ ʩʝ ʦʩʲʱʝʩʪʚʷʚʘ ʠ ʝ 
ʮʝʣ ʥʘ Ăʦʧʝʨʘʮʠʷʪʘñ, ʪʦʝʩʪ ʜʘ ʩʝ ʧʨʠʧʠʰʝ ʤʘʡʯʠʥʩʪʚʦ, ʦʪʜʝʣʥʦ ʦʪ ʙʨʝʤʝʥʥʦʩʪʪʘ 
ʠ ʧʦʩʣʝʜʚʘʱʦʪʦ ʨʘʞʜʘʥʝñ.  

13  ʊʝʨʤʠʥʦʣʦʛʠʷʪʘ ʚ ʨʝʰʝʥʠʝʪʦ ʝ ʜʦʩʪʘ ʨʘʟʥʦʦʙʨʘʟʥʘ ï ʛʦʚʦʨʠ ʩʝ ʠ ʟʘ ʬʝʪʫʩ, ʠ ʟʘ 
ʝʤʙʨʠʦʥ, ʠ ʟʘ ʟʘʯʝʥʘʪʦ ʜʝʪʝ: ʊhe first recognizable movement of the fetus in utero, 
appearing usually from the 16th to the 18th week of pregnancy.; These disciplines 
variously approached the question in terms of the point at which the embryo or fetus 
became ñformedò or recognizably human, or in terms of when a ópersonô came into 
being, that is, infused with a ñsoulò or ñanimatedò. With strange inconsistency, the law 
fully acknowledges the foetus in utero and its inherent rights, for civil purposes; while 
personally and as criminally affected, it fails to recognize it, and to its life as yet 
denies all protection. Cʨʚ. ʈʝʰʝʥʠʝ ʦʪ 22 ʷʥʫʘʨʠ 1973, 410 US 113, ʧʫʙʣʠʢʫʚʘʥʦ 
ʚ ʧʨʝʚʦʜ ʥʘ ʠʪʘʣʠʘʥʩʢʠ ʚ: Lôaborto nelle sentenze delle Corti costituzionali. Milano, 
1976, ʨ.115 ss. 
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ʨʠʤʩʢʦʪʦ ʧʨʘʚʦ: ʚ ʨʝʰʝʥʠʝʪʦ ʯʝʪʝʤ, ʯʝ ʨʠʤʩʢʦʪʦ ʧʨʘʚʦ ʛʘʨʘʥʪʠʨʘ ʥʘ ʜʝʪʝʪʦ 

Ăʪʚʲʨʜʝ ʤʘʣʢʘ ʟʘʱʠʪʘ ʧʨʝʜʠ ʨʘʞʜʘʥʝʪʦñ14. ʀʪʘʣʠʘʥʩʢʠʷʪ ʂʘʩʘʮʠʦʥʝʥ ʩʲʜ 

ʩʲʱʦʪʦ ʦʪʥʦʰʝʥʠʝ ʥʘ ʠʥʩʪʠʪʫʪʘ ʥʘ curator ventris ʧʨʠʝʤʘ, ʯʝ ʩʪʘʚʘ ʚʲʧʨʦʩ 

ʟʘ ʝʜʠʥ Ăʧʨʘʚʝʥ ʘʥʘʭʨʦʥʠʟʲʤ fraintende lôantico istituto e afferma che si tratta 

di un ñistituto anacronisticoò15. 

ʋʣʧʠʘʥ, ʁʨʠʩʪ ʦʪ ɯɯɯ ʚ. ʩʣ. ʍʨ., ʩʝ ʩʯʠʪʘ ʟʘ ʧʨʝʜʰʝʩʪʚʝʥʠʢ ʥʘ ʟʘʱʠʪʘʪʘ 

ʥʘ ʯʦʚʝʰʢʠʪʝ ʧʨʘʚʘ16. ʅʦ ʪʝʟʠ ʪ. ʥʘʨ. ʯʦʚʝʰʢʠ ʧʨʘʚʘ ʠʤʘʪ ʩʚʦʷʪʘ ʦʩʥʦʚʘ ʚ 

ʝʩʪʝʩʪʚʝʥʦʪʦ ʧʨʘʚʦ, ʪʝ ʥʝ ʩʘ Ăʩʫʙʝʢʪʠʚʥʠ ʧʨʘʚʘñ, ʝʤʦʮʠʠ, ʠʤʧʫʣʩʠ, ʚʲʦʙʱʝ 

ʪʦʚʘ, ʢʦʝʪʦ ʜʥʝʩ ʩʝ ʥʘʨʠʯʘ Ăʥʦʚʠ ʥʝʦʛʨʘʥʠʯʝʥʠ ʧʨʘʚʘñ17! 

ʄʦʞʝ ʣʠ ʜʘ ʥʘʫʯʠʤ ʥʝʱʦ ʦʪ ʨʠʤʩʢʘʪʘ ʧʨʘʚʥʘ ʩʠʩʪʝʤʘ ʜʥʝʩ? 

ʇʨʠʥʮʠʧʠʪʝ ʥʘ ius Romanum (ʢʦʡʪʦ ʚʢʣʶʯʚʘ ius naturale, ius gentium ʠ ius 

civile) ʤʦʛʘʪ ʣʠ ʜʘ ʧʨʦʚʦʢʠʨʘʪ ʧʦ-ʥʘʪʘʪʲʰʥʠ ʨʘʟʩʲʞʜʝʥʠʷ ʠ ʧʨʝʜʠʤʥʦ ʜʘ 

 
14  Ibidem. ʄʦʪʠʚʘʮʠʷʪʘ ʥʘ ʩʘʤʠʷ ʩʲʜ ʠʟʛʣʝʞʜʘ ʩʤʫʱʘʚʘʱʘ, ʢʲʜʝʪʦ ʪʦʡ ʟʘʷʚʷʚʘ, ʯʝ 

Ăʥʝ ʝ ʥʝʦʙʭʦʜʠʤʦ ʜʘ ʨʘʟʨʝʰʘʚʘʤʝ ʪʨʫʜʥʠʷ ʚʲʧʨʦʩ, ʩʚʲʨʟʘʥ ʩ ʥʘʯʘʣʦʪʦ ʥʘ 
ʞʠʚʦʪʘñ, ʪʲʡ ʢʘʪʦ ʧʨʦʙʣʝʤʲʪ ʪʨʷʙʚʘ ʜʘ ʙʲʜʝ ʚʲʨʥʘʪ ʚ ʨʲʮʝʪʝ ʥʘ ʬʠʣʦʩʦʬʠ, 
ʪʝʦʣʦʟʠ ʠ ʣʝʢʘʨʠ, ʢʦʠʪʦ ʦʙʘʯʝ, ʢʘʢʪʦ ʛʣʘʩʠ ʚ ʤʦʪʠʚʘʮʠʷʪʘ, ʥʝ ʙʠʭʘ ʤʦʛʣʠ ʜʘ 
ʧʦʩʪʠʛʥʘʪ ʩʧʦʨʘʟʫʤʝʥʠʝ ʧʦʨʘʜʠ ʨʘʟʣʠʯʠʷʪʘ ʚ ʥʘʯʠʥʘ ʥʘ ʤʠʩʣʝʥʝ ʠ 
ʧʨʦʪʠʚʦʧʦʣʦʞʥʦʩʪʪʘ ʥʘ ʤʥʝʥʠʷʪʘ ʠ ʚʲʚ ʩʲʦʪʚʝʪʥʦ ʥʝ ʙʠʭʘ ʤʦʛʣʠ ʜʘ ʜʘʜʘʪ 
ʟʘʜʦʚʦʣʠʪʝʣʝʥ ʦʪʛʦʚʦʨ. ʆʪʥʦʩʥʦ ʪʦʚʘ ʩʲʦʙʨʘʞʝʥʠʝ ʥʘ ʩʲʜʠʠʪʝ ʦʪ ɺʲʨʭʦʚʥʠʷ 
ʩʲʜ ʥʘ ʉʲʝʜʠʥʝʥʠʪʝ ʱʘʪʠ ʟʘ ʧʨʦʪʠʚʦʧʦʩʪʘʚʷʥʝʪʦ ʥʘ ʪʷʭʥʘʪʘ ʨʦʣʷ ʠ ʥʘ ʪʘʟʠ ʥʘ 
ʬʠʣʦʩʦʬʠʪʝ, ʙʦʛʦʩʣʦʚʠʪʝ ʠ ʣʝʢʘʨʠʪʝ ʚʞ. CATALANO, P. Diritto e persone, p. 214 
ss., ʢʦʡʪʦ ʥʘʙʣʷʛʘ ʥʘ Ăʠʥʜʠʚʠʜʫʘʣʠʩʪʠʯʥʠʷ ʠʜʝʦʣʦʛʠʯʝʩʢʠ ʧʣʘʤñ ʚ ʨʝʰʝʥʠʝʪʦ ʥʘ 
ɺʲʨʭʦʚʥʠʷ ʩʲʜ ʥʘ ʉʲʝʜʠʥʝʥʠʪʝ ʱʘʪʠ.  

15  ɺʞ. ass. Sezione IV Penale ï sent. n. 11625 del 2000 ï Presidente F. Lisciotto ï 
Relatore C. Brusco. 

16  ʆʪ ʪʘʟʠ ʛʣʝʜʥʘ ʪʦʯʢʘ ʪʝʤʘʪʘ ʠʟʠʩʢʚʘ ʚʥʠʤʘʪʝʣʝʥ ʘʥʘʣʠʟ. ɺʞ. ʥʘʡ-ʦʙʱʦ 
HONOR£, T. Ulpian: Pioneer of Human Rights. II ed. Oxford, 2002, ʢʦʡʪʦ ʩʯʠʪʘ, ʯʝ 
ʶʨʠʩʪʲʪ ʦʪ ɯɯɯ ʚ. ʋʣʧʠʘʥ ʝ ʧʨʝʜʰʝʩʪʚʝʥʠʢ ʥʘ ʟʘʱʠʪʘʪʘ ʥʘ ʯʦʚʝʰʢʠʪʝ ʧʨʘʚʘ. ʉʨʚ. 
ʠ BAUMAN, R. A. Human rights in ancient Rome. London-New York, 2000; VILLEY, 
M. Le droit et les droits de lôhomme. Paris, 1983 (ʚ ʧʦ-ʨʘʟʣʠʯʥʘ ʧʝʨʩʧʝʢʪʠʚʘ); 
ʢʨʠʪʠʢʘ ʥʘ ʠʟʧʦʣʟʚʘʥʝʪʦ ʥʘ ʪʝʨʤʠʥʦʣʦʛʠʷ ʦʪʥʦʩʥʦ Ăʯʦʚʝʰʢʠʪʝ ʧʨʘʚʘñ ʦʪʥʦʩʥʦ 
ʨʠʤʩʢʦʪʦ ʧʨʘʚʦ ʚʞ. ʫ TALAMANCA, M. Lôantichit¨ e i diritti dellôuomo, p. 42 ss.; p. 
48 ʠ 88, ʢʦʡʪʦ ʘʥʘʣʠʟʠʨʘ ʨʘʟʣʠʯʥʠʪʝ ʪʝʦʨʠʠ ʠ ʦʪʨʠʯʘ Ăʩʲʱʝʩʪʚʫʚʘʥʝʪʦ, ʥʘ 
ʢʘʢʚʦʪʦ ʠ ʜʘ ʝ ʥʠʚʦ, ʥʘ Ăʯʦʚʝʰʢʠ ʧʨʘʚʘñ ʚ ɼʨʝʚʝʥ ʈʠʤ, ʩʚʲʨʟʘʥʦ ʩ Ăʙʝʟʩʧʦʨʥʦʪʦ 
ʠ ʢʦʥʪʨʘʩʪʠʨʘʱʦ ʨʦʙʩʪʚʦñ (p. 42 ss.). ɺʞ. ʧʦ ʪʝʤʘʪʘ ʠ BACCARI, M. P. ʚ ʨʫʙʨʠʢʘʪʘ 
ñDiritti umaniò ï In: Enciclopedia di Bioetica e Scienza Giuridica (a cura di E. Sgreccia 
e A. Tarantino). IV. Napoli, 2011, p. 349 ss. ʉʨʚ. ʠ BACCARI, M. P. ius naturale e 
praecepta iuris nella giurisprudenza: Ulpiano precursore dei diritti umani? ï In: 
GIRARDI, R. (a cura di) La legge morale naturale. Problemi e prospettive. Roma, 
2007, p. 207 ss. p. 352, ʢʘʢʪʦ ʠ ʧʦ-ʦʙʱʦ VINCENTI, U. Diritti e dignit¨ umana. 
Roma-Bari, Laterza, 2009, p. 61 e ss. 

17  ʉʨʝʱʫ ʠʜʝʦʣʦʛʠʷʪʘ ʥʘ ʪ. ʥʘʨ. ʙʝʟʛʨʘʥʠʯʥʠ ʥʦʚʠ ʧʨʘʚʘ (Ănuovi dirittiñ senza limiti) 
ï ʟʘ ʪʦʟʠ ʠʟʨʘʟ ʚʞ. CARTABIA, M. L'universalit¨ dei diritti umani nellôet¨ dei nuovi 
diritti. ï In: Quaderni costituzionali, 3 (2009), ʨ. 537 ss.; ʠ ñnuovi dirittiò ʥʘ: 
www.statoechiese.it, febbraio 2011. ʀʤʘʪ ʩʝ ʧʨʝʜʚʠʜ ʥʘʧʨʠʤʝʨ ʠʟʢʫʩʪʚʝʥʦʪʦ 
ʦʧʣʦʞʜʘʥʝ, ʭʝʪʝʨʦʣʦʞʥʦ ʠʣʠ ʩʫʨʦʛʘʪʥʦ ʤʘʡʯʠʥʩʪʚʦ ʠ ʜʨ. ʧʦʜ., ʢʦʠʪʦ ʥʝ ʩʘ ʥʠʱʦ 
ʜʨʫʛʦ ʦʩʚʝʥ ʪʲʨʛʦʚʩʢʦ ʧʦʣʟʚʘʥʝ ʥʘ ʯʦʚʝʰʢʦʪʦ ʪʷʣʦ ï ʚʞ. ʨʫʙʨʠʢʘʪʘ ĂParto (Parte 
giuridica ï Diritto romano)ñ cit. passim. 
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ʜʘʜʘʪ ʦʪʛʦʚʦʨ ʥʘ ʯʦʚʝʰʢʠʪʝ ʧʨʦʙʣʝʤʠ ʚ ʟʦʨʘʪʘ ʥʘ ʪʨʝʪʦʪʦ ʭʠʣʷʜʦʣʝʪʠʝ?18. 

ɽʜʥʦ ʧʨʘʚʦ (ius), ʢʦʝʪʦ ʝ ʫʥʠʚʝʨʩʘʣʥʦ ʠ ʢʦʥʢʨʝʪʥʦ, ʤʦʞʝ ʜʘ ʩʝ ʧʦʣʟʚʘ ʦʪ 

ʭʦʨʘʪʘ ʠ ʜʥʝʩ, ʪ.ʝ. ʚ ʝʧʦʭʘʪʘ ʥʘ ʪ. ʥʘʨ. ʛʣʦʙʘʣʠʟʘʮʠʷ, ʟʘʱʦʪʦ ʝ ars boni et 

aequi, ʢʘʢʪʦ ʛʦ ʦʧʨʝʜʝʣʷʪ ʨʠʤʩʢʠʪʝ ʶʨʠʩʪʠ.  

 

FAMILIA, MATRIMONIUM ʀ IUS NATURALE 

ʑʝ ʩʝ ʦʛʨʘʥʠʯʘ ʩʘʤʦ ʚʲʨʭʫ ʥʷʢʦʠ ʘʢʮʝʥʪʠ ʦʪ ʟʘʙʝʣʝʞʠʪʝʣʥʦʪʦ 

ʦʧʨʝʜʝʣʝʥʠʝ ʥʘ ʋʣʧʠʘʥ ʟʘ ʩʝʤʝʡʩʪʚʦʪʦ (familia), ʩʲʦʪʚʝʪʥʦ ʠ ʟʘ ʙʨʘʢʘ 

(matrimonium), ʨʘʟʛʣʝʞʜʘʥʠ ʦʪ ʧʦʟʠʮʠʷʪʘ ʥʘ ʝʩʪʝʩʪʚʝʥʦʪʦ ʧʨʘʚʦ (ius 

naturale). 

ɺ ʧʲʨʚʠʷ ʪʠʪʫʣ ʥʘ ʧʲʨʚʘ ʢʥʠʛʘ ʥʘ ʖʩʪʠʥʠʘʥʦʚʠʪʝ ɼʠʛʝʩʪʠ (ʧʦʜ 

ʟʘʛʣʘʚʠʝʪʦ De iustitia et de iure) ʩʝ ʩʲʜʲʨʞʘ ʦʧʨʝʜʝʣʝʥʠʝʪʦ ʟʘ ʙʨʘʢʘ ʢʘʪʦ 

ʠʥʩʪʠʪʫʪ ʥʘ ʝʩʪʝʩʪʚʝʥʦʪʦ ʧʨʘʚʦ: ʢʘʢʪʦ ʪʚʲʨʜʠ ʋʣʧʠʘʥ, ʪʦʡ ʝ ʦʩʥʦʚʘʥ ʥʘ 

ʧʨʠʨʦʜʥʠʪʝ ʟʘʢʦʥʠ, ʪ.ʝ. ʥʘ ʦʥʝʟʠ ʧʨʘʚʠʣʘ ʥʘ ius naturale, ʢʦʠʪʦ ʩʘ ʦʙʱʠ ʟʘ 

ʚʩʠʯʢʠ ʞʠʚʠ ʩʲʱʝʩʪʚʘ (D. 1.1.1.3)19. ɺ ʧʦʥʷʪʠʝʪʦ ʟʘ ʙʨʘʢ ʢʘʪʦ ʦʩʥʦʚʝʥ 

ʝʣʝʤʝʥʪ ʶʨʠʩʪʲʪ ʧʦʩʦʯʚʘ ʦʙʝʜʠʥʷʚʘʥʝʪʦ ʥʘ ʤʲʞʘ ʠ ʞʝʥʘʪʘ (coniunctio maris 

atque feminae), ʢʦʝʪʦ ʝ ʦʙʚʲʨʟʘʥʦ, ʧʘʢ ʦʪ ʛʣʝʜʥʘ ʪʦʯʢʘ ʥʘ ius naturale, ʩʲʩ 

ʩʲʟʜʘʚʘʥʝʪʦ, ʦʪʛʣʝʞʜʘʥʝʪʦ ʠ ʚʲʟʧʠʪʘʥʠʝʪʦ ʥʘ ʧʦʢʦʣʝʥʠʝ. 

ʉʣʝʜʦʚʘʪʝʣʥʦ ʪʦʡ ʩʯʠʪʘ, ʯʝ ʦʪ ius naturale, ʚʘʣʠʜʥʦ ʟʘ ʚʩʠʯʢʠ ʞʠʚʠ 

ʩʲʱʝʩʪʚʘ, ʧʨʠ ʢʦʠʪʦ ʤʲʞʢʠʪʝ ʠ ʞʝʥʩʢʠʪʝ ʝʢʟʝʤʧʣʷʨʠ ʩʘ ʟʘʝʜʥʦ ʩ 

ʨʝʧʨʦʜʫʢʪʠʚʥʘ ʬʫʥʢʮʠʷ, ʧʨʦʠʟʪʠʯʘʪ (hinc descendit) ʧʨʘʚʠʣʘʪʘ ʟʘ ʪʦʚʘ, 

ʢʦʝʪʦ ʟʘ ʭʦʨʘʪʘ ʩʝ ʥʘʨʠʯʘ ʙʨʘʢ (quam nos matrimonium appellamus) ʠ ʪʦʚʘ 

ʦʙʝʜʠʥʝʥʠʝ ʚʘ ʤʲʞ ʠ ʞʝʥʘ (maris atque feminae coniunctio) ʠʤʘ ʟʘ ʦʩʥʦʚʥʘ 

ʮʝʣ ʩʲʟʜʘʚʘʥʝʪʦ ʥʘ ʧʦʢʦʣʝʥʠʝ (hinc liberorum procreatio) ʠ ʥʝʛʦʚʦʪʦ 

ʦʪʛʣʝʞʜʘʥʝ ʠ ʦʙʫʯʝʥʠʝ ʟʘ ʞʠʚʦʪʘ (hinc educatio). ʇʦʩʣʝʜʦʚʘʪʝʣʥʘʪʘ ʠ 

ʤʥʦʛʦʢʨʘʪʥʘ ʫʧʦʪʨʝʙʘ ʥʘ ʥʘʨʝʯʠʷʪʘ hinc é hinc é hinc ʚʝʨʦʷʪʥʦ ʝ ʟʘ 

ʧʦʜʯʝʨʪʘʚʘʥʝ ʥʘ ʦʙʚʲʨʟʘʥʦʩʪʪʘ ʚ ʦʧʨʝʜʝʣʝʥ ʧʦʨʷʜʲʢ ʥʘ ʪʝʟʠ ʪʚʲʨʜʝʥʠʷ ʟʘ 

 
18  ɽʜʠʥ ʧʦ-h ʠʨʦʢ ʘʥʘʣʠʟ ʥʘ ʪʝʟʠ ʨʘʟʩʲʞʜʝʥʠʷ ʚʞ. ʫ BACCARI, M. P. Concetti 

ulpianei per il ñdiritto di famigliaò. Torino, 2000, p. 5 ss.; 9 ss.; 16 s; 36 ss.; ʘ ʩʲʱʦ ʠ 
EINSENRING, G. Die rºmische Ehe als Rechtsverhªltnis. Wien-Kºln-Weimar, 2002, 
p. 109 ss. 

19  D. 1.1.1.3. ius naturale est, quod natura omnia animalia docuit: nam ius istud non 
humani generis proprium, sed omnium animalium, quae in terra, quae in mari 
nascuntur, avium quoque commune est. Hinc descendit maris atque feminae 
coniunctio, quam nos matrimonium appellamus, hinc liberorum procreatio, hinc 
educatio. ʆʙʠʢʥʦʚʝʥʦ ʩʝ ʦʪʙʝʣʷʟʚʘ, ʯʝ ʚ ʤʥʦʛʦ ʪʝʢʩʪʦʚʝ ʥʘ ʋʣʧʠʘʥ ʩʝ ʠʟʧʦʣʟʚʘ 
ʧʨʠʣʘʛʘʪʝʣʥʦʪʦ naturalis: ʦʩʚʝʥ ʢʘʪʦ ʦʧʨʝʜʝʣʝʥʠʝ ʟʘ ius ʠ aequitas, ʪʦ ʩʝ 
ʠʟʧʦʣʟʚʘ ʠ ʟʘ familia, pater, avus, filius, liberi, possessio, obligatio. 
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ʧʦʩʣʝʜʦʚʘʪʝʣʥʠʪʝ ʘʢʪʦʚʝ ʥʘ ʟʘʯʝʚʘʥʝʪʦ, ʨʘʞʜʘʥʝʪʦ ʠ ʚʲʟʧʠʪʘʥʠʝʪʦ ʥʘ 

ʜʝʮʘʪʘ. ʂʘʢʪʦ ʦʩʥʦʚʘʪʝʣʥʦ ʪʚʲʨʜʠ Di Marzo, ʚ ʥʘʡ-ʜʨʝʚʥʘʪʘ ʝʧʦʭʘ 

procreatioñ ʦʧʨʝʜʝʣʷ ʩʘʤʘʪʘ ʩʲʱʥʦʩʪ ʥʘ ʙʨʘʢʘ20 designavaò lôessenza stessa 

del matrimonio.20 

ɺ ʟʘʢʦʥʦʜʘʪʝʣʩʪʚʦʪʦ ʥʘ ʥʷʢʦʠ ʝʚʨʦʧʝʡʩʢʠ ʜʲʨʞʘʚʠ 21,ʦʩʦʙʝʥʦ ʧʦ 

ʦʪʥʦʰʝʥʠʝ ʥʘ ʪʝʨʤʠʥʦʣʦʛʠʷʪʘ, ʩʝ ʤʘʥʠʧʫʣʠʨʘʪ ʧʨʘʚʥʠʪʝ ʧʦʥʷʪʠʷ ʠ ʜʦʨʠ 

ʩʘʤʘʪʘ ʩʲʱʥʦʩʪ ʥʘ ʥʝʱʘʪʘ: ʩʪʘʚʘ ʚʲʧʨʦʩ ʟʘ ʟʘʢʦʥʦʜʘʪʝʣʩʪʚʘʪʘ, ʢʦʠʪʦ 

ʧʨʝʪʝʥʜʠʨʘʪ ʟʘ ʨʘʟʰʠʨʷʚʘʥʝ ʥʘ ʧʦʥʷʪʠʝʪʦ (ʩʲʦʪʚʝʪʥʦ ʠ ʥʘ ʥʦʨʤʠʪʝ) ʟʘ ʙʨʘʢ 

(matrimonium) ʟʘ ʨʘʟʣʠʯʥʠ ʦʪʥʦʰʝʥʠʷ ʠ ʬʘʢʪʠ ʦʪ ʧʨʠʝʤʘʥʦʪʦ ʦʪ ʨʠʤʣʷʥʠʪʝ 

maris atque feminae coniunctio. ɺ ʥʷʢʦʠ ʝʚʨʦʧʝʡʩʢʠ ʜʲʨʞʘʚʠ ʩʝ ʜʘʚʘ 

ʧʫʙʣʠʯʥʦ ʧʨʠʟʥʘʥʠʝ ʥʘ ʩʲʞʠʪʝʣʩʪʚʦʪʦ ʥʘ ʭʦʤʦʩʝʢʩʫʘʣʥʠ ʜʚʦʡʢʠ ʠ 

ʧʨʠʟʥʘʚʘʥʝ ʥʘ ʩʢʣʶʯʚʘʥʝʪʦ ʥʘ ʙʨʘʢ, ʢʘʪʦ ʚ ʨʝʜʠʮʘ ʩʣʫʯʘʠ ʪʦʚʘ ʩʪʘʚʘ ʯʨʝʟ 

ʠʟʤʝʥʝʥʠʝ ʠ ʤʘʥʠʧʫʣʠʨʘʥʝ ʥʘ ʧʨʘʚʥʘʪʘ ʪʝʨʤʠʥʦʣʦʛʠʷ 22. ʊʝʟʠ ʥʦʨʤʠ, 

ʧʨʠʝʪʠ ʧʲʨʚʦʥʘʯʘʣʥʦ ʚ ʜʚʝ ʢʨʘʣʩʪʚʘ ʦʪ ʉʝʚʝʨʥʘ ɽʚʨʦʧʘ, ʘ ʩʣʝʜ ʪʦʚʘ ʠ ʚ 

ʂʨʘʣʩʪʚʦ ʀʩʧʘʥʠʷ. ʑʝ ʩʝ ʩʧʨʘ ʩʘʤʦ ʥʘ ʜʚʘ ʧʨʠʤʝʨʘ ʦʪ ʩʲʚʨʝʤʝʥʥʦʪʦ 

ʠʩʧʘʥʩʢʦ ʠ ʠʪʘʣʠʘʥʩʢʦ ʟʘʢʦʥʦʜʘʪʝʣʩʪʚʦ.  

 

ʀʩʧʘʥʠʷ 

 
20  ɺʞ. DI MARZO, S. Lezioni sul matrimonio romano. I. Palermo (s.d. ma del 1919), p. 

3 s. ʉʨʝʱʘʪ ʩʝ ʠʟʨʘʟʠʪʝ liberorum quaerendorum causa uxorem duxerit ʚ Tituli ex 
corpore Ulpiani, III.3, ʠ liberorum procreandorum causa ʚ CJ. 5.4.9 (ʥʘ ʠʤʧʝʨʘʪʦʨ 
ʇʨʦʙ). ɺʞ. ʠ ROBLEDA, O. El matrimonio en el derecho romano. Esencia, requisitos 
de validez, efectos, disolubilidad. Roma, 1970, p. 61 ss., ʧʦ ʦʪʥʦʰʝʥʠʝ ʥʘ ɯG 1.29, 
Tit. Ulp. III.3 e CJ. 5.4.9; ID., Riflessi romanistici nella definizione canonica del 
matrimonio. ï In: Gregorianum, 56 (1975), p. 407 ss.; FRANCIOSI, G. Famiglia e 
persone in Roma antica. Dallôet¨ arcaica al principato. Torino, 1992, p. 34; 130 s. 
(ʢʦʡʪʦ ʥʘʧʦʤʥʷ, ʯʝ Ăʙʨʘʢʲʪ ʝ ʧʨʝʜʧʦʩʪʘʚʝʥ ʩ ʦʩʥʦʚʥʘ ʮʝʣ ʩʲʟʜʘʚʘʥʝ ʥʘ 
ʧʦʢʦʣʝʥʠʝñ).  

21  ɺʞ. ʧʦ ʚʲʧʨʦʩʘ E. BILOTTI, Lôamore non ha legge? La norma personalistica e il 
problema della qualificazione giuridica dei rapporti di coppia. ï In: BILOTTI, E., D. 
FARACE, M. C. Malaguti. (a cura di) Cultura giuridica per un nuovo umanesimo. Citt¨ 
del Vaticano, 2015, ʨ.167 ss. 

22  ɺʞ. ʟʘʢʦʥʦʜʘʪʝʣʩʪʚʦʪʦ ʥʘ ʍʦʣʘʥʜʠʷ ʠ ɹʝʣʛʠʷ. ɽʜʠʥ ʦʙʟʦʨ ʥʘ ʨʘʟʛʣʝʞʜʘʥʦʪʦ 
ʟʘʢʦʥʦʜʘʪʝʣʩʪʚʦ, ʚʢʣʶʯʠʪʝʣʥʦ ʠ ʥʘ ɽʉ ʠ ʙʠʙʣʠʦʛʨʘʬʠʷ ʚʞ. ʫ VARI, F. Famiglia 
unioni more uxorio e altre forme di convivenza: principi costituzionali, suggestioni 
comparatistiche e diritto comunitario. ï In: LOIODICE, A., I. LOIODICE, F. VARI. La 
nuova generazione dei problemi costituzionali. Roma, 2006, 115 ss.; VARI, F. 
Contributo allo studio della famiglia nella costituzione italiana. I. Bari, 2004; 
ORLANDI, M. Matrimonio contratto allôestero da cittadini italiani dello stesso sesso e 
sua efficacia giuridica in Italia. ï In: Giurisprudenza di merito, 2005, p. 2292 ss. ɿʘ 
ʥʷʢʦʠ ʘʩʧʝʢʪʠ ʚʞ. ʠ ROSSI, E. LôEuropa e i gay. ï In: Quaderni costituzionali, 2000, 
p. 404 ss., ʢʦʡʪʦ ʨʘʟʛʣʝʞʜʘ ʦʧʨʝʜʝʣʝʥʠʝʪʦ ʟʘ ʙʨʘʢʘ ʩʧʦʨʝʜ ʨʠʤʩʢʘʪʘ ʪʨʘʜʠʮʠʷ 
(nuptiae sunt coniunctio maris et feminae), ʩʚʲʨʟʘʥʦ ʩ ʥʝʦʙʭʦʜʠʤʦʩʪʪʘ ʜʘ ʩʝ 
ʧʦʜʜʲʨʞʘ ʢʘʪʦ ʥʝʠʟʤʝʥʥʘ ʩʲʱʥʦʩʪ ʥʘ ʩʝʤʝʡʩʪʚʦʪʦ ʧʦʜʜʲʨʞʘʥʝʪʦ ʥʘ ʥʝʡʥʠʷ 
ʧʨʦʢʨʝʘʪʠʚʝʥ ʧʦʪʝʥʮʠʘʣ. 
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ʉ ʠʟʤʝʥʝʥʠʷʪʘ ʚ ʨʘʟʧʦʨʝʜʙʠʪʝ ʥʘ ʠʩʧʘʥʩʢʠʷ ɻʨʘʞʜʘʥʩʢʠ ʢʦʜʝʢʩ (ʢʘʪʦ 

ʩʝ ʤʘʥʠʧʫʣʠʨʘ ʪʝʨʤʠʥʦʣʦʛʠʷʪʘ: ʟʘʤʝʥʷ ʩʝ Ăʤʲʞñ ʠ Ăʞʝʥʘñ ʩ ʪʝʨʤʠʥʘ 

Ăʩʲʧʨʫʟʠñ, ʘ Ăʤʘʡʢʘñ ʠ Ăʙʘʱʘñ ʩ Ăʨʦʜʠʪʝʣʠñ) ʩʝ ʜʘʚʘ ʚʲʟʤʦʞʥʦʩʪ ʥʘ ʣʠʮʘ ʦʪ 

ʝʜʠʥ ʠ ʩʲʱʠ ʧʦʣ ʜʘ ʩʢʣʶʯʚʘʪ ʙʨʘʢ, ʩʲʦʪʚʝʪʥʦ ʠ ʜʘ ʦʩʠʥʦʚʷʚʘʪ ʤʘʣʦʣʝʪʥʠ 

ʜʝʮʘ23. ʅʦ ʪʝʟʠ ʥʦʨʤʠ ʩʘ ʚ ʧʨʦʪʠʚʦʨʝʯʠʝ ʩ ʠʩʧʘʥʩʢʘʪʘ ʂʦʥʩʪʠʪʫʮʠʷ, ʢʦʷʪʦ 

ʠʟʨʠʯʥʦ ʦʧʨʝʜʝʣʷ ʙʨʘʢʘ ʚʲʚ ʚʨʲʟʢʘ ʩ ʝʩʪʝʩʪʚʝʥʦʪʦ ʨʘʟʣʠʯʘʚʘʥʝ ʥʘ ʤʲʞʘ ʠ 

ʞʝʥʘʪʘ. ɺ ʯʣ. 32 ʥʘ ʂʦʥʩʪʠʪʫʮʠʷʪʘ ʩʝ ʧʨʦʢʣʘʤʠʨʘ: Ăʄʲʞʲʪ ʠ ʞʝʥʘʪʘ ʠʤʘʪ 

ʧʨʘʚʦ ʜʘ ʩʢʣʶʯʚʘʪ ʙʨʘʢ ʧʨʠ ʫʩʣʦʚʠʷ ʥʘ ʧʲʣʥʦʧʨʘʚʥʘ ʨʘʚʥʦʧʦʩʪʘʚʝʥʦʩʪñ (ñEl 

hombre y la mujer tienen derecho a contraer matrimonio con plena igualdad 

jur²dicaò) 24. 

ʊʝʟʠ ʨʘʟʧʦʨʝʜʙʠ ʚ ɻʨʘʞʜʘʥʩʢʠʷ ʢʦʜʝʢʩ ʩʝ ʦʧʨʝʜʝʣʷʪ ʥʝ ʩʘʤʦ ʢʘʪʦ 

ʥʝʪʦʯʥʠ ʠ ʥʝʩʧʨʘʚʝʜʣʠʚʠ, ʥʦ ʠ ʧʨʦʪʠʚʦʝʩʪʝʩʪʚʝʥʠ ʠ ʧʨʘʚʥʦ ʧʨʦʪʠʚʦʨʝʯʠʚʠ, 

ʘʙʩʫʨʜʥʠ ʠ ʘʥʪʠʜʝʤʦʢʨʘʪʠʯʥʠ (ʦʯʝʚʠʜʥʦ, ʠ Ăʘʥʪʠ ï ʟʘʢʦʥʠñ)25. 

ʅʦʨʤʘʪʠʚʥʦʪʦ ʠʟʤʝʥʝʥʠʝ ʥʘ ʧʦʥʷʪʠʝʪʦ ʟʘ ʙʨʘʢ ʝ ʥʘʩʠʣʠʝ ʥʘʜ 

ʧʨʠʨʦʜʘʪʘ ʠ ʯʦʚʝʰʢʘʪʘ ʩʲʱʥʦʩʪ, ʘ ʥʝ ʩʘʤʦ ʥʘʩʠʣʠʝ ʥʘʜ ʩʘʤʘʪʘ 

ʂʦʥʩʪʠʪʫʮʠʷ. ʊʦʚʘ ʪʚʲʨʜʝʥʠʝ ʠʟʠʩʢʚʘ ʦʪ ʧʫʙʣʠʯʥʘʪʘ ʚʣʘʩʪ (ʠ ʩʲʱʦ ʦʪ ʢʨʘʣʷ) 

ʠ ʦʪ ʮʝʣʠʷ ʥʘʨʦʜ ʪʚʲʨʜ ʦʪʧʦʨ: ʥʝ ʩʘʤʦ ʥʘ ʠʥʜʠʚʠʜʫʘʣʥʦ Ăʚʲʟʨʘʞʝʥʠʝ ʧʦ 

ʩʲʚʝʩʪñ, ʥʦ ʧʨʝʜʠ ʚʩʠʯʢʦ ʥʘ ʠʥʜʠʚʠʜʫʘʣʥʘ ʠ ʢʦʣʝʢʪʠʚʥʘ ʩʲʧʨʦʪʠʚʘ. 

 

ʀʪʘʣʠʷ 

ʉʲʩ ɿʘʢʦʥ ˉ 76 ʦʪ 20 ʤʘʡ 2016, ʢʦʡʪʦ ʩʝ ʦʪʥʘʩʷ ʜʦ ʪ. ʥʘʨ. ʛʨʘʞʜʘʥʩʢʠ 

ʩʲʶʟʠ (unioni civili) ʤʝʞʜʫ ʣʠʮʘ ʦʪ ʝʜʠʥ ʠ ʩʲʱʠ ʧʦʣ ʠ ʫʨʝʜʙʘʪʘ ʥʘ ʪʘʢʠʚʘ 

ʩʲʞʠʪʝʣʩʪʚʘ, ʀʪʘʣʠʘʥʩʢʠʷʪ ʧʘʨʣʘʤʝʥʪ ʜʘʜʝ Ăʦʙʱʝʩʪʚʝʥʦ ʟʥʘʯʝʥʠʝñ ʥʘ 

 
23  ɺʞ. ʥʘʧʨ. ʯʣ. 44 ʦʪ ʀʩʧʘʥʩʢʠʷ ɻʨʘʞʜʘʥʩʢʠ ʢʦʜʝʢʩ: Ăɹʨʘʢʲʪ ʠʤʘ ʩʲʱʠʪʝ 

ʧʨʝʜʧʦʩʪʘʚʢʠ ʠ ʧʦʩʣʝʜʠʮʠ ʢʦʛʘʪʦ ʜʚʘʤʘʪʘ ʩʲʧʨʫʟʠ ʩʘ ʦʪ ʝʜʥʘʢʲʚ ʠʣʠ ʨʘʟʣʠʯʝʥ 
ʧʦʣñ (El matrimonio tendr§ los mismos requisitos y efectos cuando ambos 
contrayentes sean del mismo o de diferente sexo).  

24  ɺʞ. ʧʦ ʚʲʧʨʦʩʘ ESPĉN CĆNOVAS, D. Art²culo 32. ï In: ALZAGA VILLAAMIL, O. (a 
cura di) Comentarios a la Constitucion espa¶ola de 1978. Madrid, 1996, p. 456. ɿʘ 
ʯʣ. 32 ʥʘ ʠʩʧʘʥʩʢʘʪʘ ʂʦʥʩʪʠʪʫʮʠʷ ʚʞ. FERNĆNDEZ SEGADO, F. El sistema 
constitucional espa¶ol. Madrid, 1992, ʨ. 234 ss.; GALVEZ, J. Art²culo 32. ï In: 
GARRIDO FALLA, F. (a cura di) Comentarios a la Constitucion. Madrid, 1985, 678 
ss.; ALZAGA VILLAAMIL, O. Comentario sistematico a la Constitucion espa¶ola de 
1978. Madrid, 1978, ʨ.284 ss. 

25  ʆʪʥʦʩʥʦ ʦʛʨʘʥʠʯʠʪʝʣʥʠʪʝ ʢʣʘʫʟʠ ʥʘ lex ʚʞ. GROSSO, G. Lezioni di storia del diritto 
romano. Torino, 1965, p. 123 s.; ʘ ʩʲʱʦ ʠ Principi del diritto romano e magistero dei 
Pontefici romani su iustitia, libertas, veritas, caritas/amor (a proposito della Deus 
caritas est e della Caritas in veritate). ï In: Revista general de derecho romano 15 
(2010), ʢʘʢʪʦ ʠ Cic., ʈro Cec.: si quid ius non esset rogarier, eius ea lege nihilum 
rogatum. 
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ʝʜʥʦʧʦʣʦʚʦʪʦ ʩʲʞʠʪʝʣʩʪʚʦ, ʢʦʝʪʦ ʚ ʟʥʘʯʠʪʝʣʥʘ ʩʪʝʧʝʥ ʚʦʜʠ ʜʦ 

ʧʨʠʨʘʚʥʷʚʘʥʝʪʦ ʥʘ Ăʛʨʘʞʜʘʥʩʢʠʷ ʩʲʶʟñ ʩ ʙʨʘʢʘ26. ʊʦʚʘ ʝ ʨʝʬʦʨʤʘ ʥʘ 

ʩʝʤʝʡʥʦʪʦ ʟʘʢʦʥʦʜʘʪʝʣʩʪʚʦ, ʢʦʷʪʦ ʩʲʩ ʩʠʛʫʨʥʦʩʪ ʱʝ ʠʤʘ ʨʘʟʪʲʨʩʚʘʱʠ 

ʧʦʩʣʝʜʠʮʠ ʟʘ ʠʪʘʣʠʘʥʩʢʦʪʦ ʦʙʱʝʩʪʚʦ. 

 

ʈʠʤʩʢʦʪʦ ʧʨʘʚʦ ʟʘʱʠʪʘʚʘ ʯʦʚʝʢʘ, ʯʦʚʝʰʢʠʷ ʞʠʚʦʪ ʦʪ ʤʠʛʘ ʥʘ 

ʥʝʛʦʚʦʪʦ ʟʘʨʘʞʜʘʥʝ27 ʠ ʧʨʠʥʮʠʧʲʪ ʟʘ ʟʘʢʨʠʣʘ ʥʘ ʟʘʯʝʥʘʪʦʪʦ ʜʝʪʝ ʝ ʫʪʚʲʨʜʝʥ 

ʢʘʪʦ ʦʩʥʦʚʝʥ, ʩʲʱʥʦʩʪʝʥ ʝʣʝʤʝʥʪ ʚ ʜʚʫʭʠʣʷʜʦʣʝʪʥʘʪʘ ʢʫʣʪʫʨʥʘ ʪʨʘʜʠʮʠʷ28 

ʜʦʨʠ ʧʨʝʜʠ ʭʨʠʩʪʠʷʥʩʪʚʦʪʦ. 

ʈʠʤʩʢʠʪʝ ʶʨʠʩʪʠ ʧʦ ʦʪʥʦʰʝʥʠʝ ʥʘ ʟʘʯʝʥʘʪʦʪʦ ʜʝʪʝ ʠʟʧʦʣʟʚʘʪ ʝʜʥʘ 

ʤʥʦʛʦ ʢʦʥʢʨʝʪʥʘ ʠ ʷʩʥʘ ʪʝʨʤʠʥʦʣʦʛʠʷ, ʢʦʷʪʦ ʝ ʨʘʟʙʠʨʘʥʘ ʜʦʨʠ ʠ ʦʪ 

ʥʝʶʨʠʩʪʠʪʝ: qui in utero est (qui in utero sunt), qui in ventre est, partus, venter, 

 
26  ɺʞ. VARI, F. Profili di illegittimit¨ costituzionale a proposito della legge sulle unioni 

civili. ï In: Familia. Il diritto della famiglia e delle successioni in Europa (3ï4), 2016, 
p. 197 ss., ʠ ʢʨʠʪʠʢʘʪʘ ʟʘ ʪʝʨʤʠʥʘ Ăʛʨʘʞʜʘʥʩʢʠ ʩʲʶʟʠñ (unioni civili) ʠ 
ʥʘʨʫʰʘʚʘʥʝʪʦ ʥʘ ʯʣ. 72 ʥʘ ʠʪʘʣʠʘʥʩʢʘʪʘ ʂʦʥʩʪʠʪʫʮʠʷ ʧʨʠ ʦʙʩʲʞʜʘʥʝʪʦ ʚ 
ʉʝʥʘʪʘ: Ăʇʦ ʪʦʟʠ ʥʘʯʠʥ ʥʘʡ ʥʦʚʘʮʠʦʥʥʘʪʘ ʯʘʩʪ ʥʘ ʨʝʬʦʨʤʘʪʘ, ʩʲʜʲʨʞʘʱʘ ʩʝ ʚ 
ʘʣʠʥʝʠ 1-35 ʥʘ ʝʜʠʥʩʪʚʝʥʠʷ ʯʣʝʥ, ʦʪ ʢʦʡʪʦ ʝ ʩʲʩʪʘʚʝʥ ʪʦʟʠ ʟʘʢʦʥ (!!!) ʝ ʦʩʥʦʚʘʥʘ 
ʚʲʨʭʫ ʩʠʥʪʘʛʤʘʪʘ Ăʛʨʘʞʜʘʥʩʢʠ ʩʲʶʟʠñ, ʠʟʧʦʣʟʚʘʥʘ ʦʪ ʇʘʨʣʘʤʝʥʪʘ ʩ ʮʝʣ ʜʘ ʩʝ 
ʜʘʜʝ ʧʫʙʣʠʯʥʦ ʧʨʠʟʥʘʥʠʝ ʥʘ ʩʲʶʟʠʪʝ ʤʝʞʜʫ ʣʠʮʘ ʦʪ ʝʜʠʥ ʠ ʩʲʱʠ ʧʦʣ, ʢʦʝʪʦ ʥʝ 
ʝ ʠʟʷʩʥʝʥʦ ʢʘʪʦ ʟʥʘʯʝʥʠʝ ʚ ʥʦʨʤʘʪʠʚʝʥ ʧʣʘʥñ.  

27  ɿʘ ʧʨʘʚʥʦʪʦ ʟʥʘʯʝʥʠʝ ʥʘ ʟʘʯʝʥʘʪʦʪʦ ʜʝʪʝ ʚ ʩʲʚʨʝʤʝʥʥʘʪʘ ʨʦʤʘʥʠʩʪʠʯʥʘ 
ʜʦʢʪʨʠʥʘ ʚʞ. ʤʥʦʞʝʩʪʚʦ ʠʟʩʣʝʜʚʘʥʠʷ, ʩʨʝʜ ʢʦʠʪʦ: CATALANO, P. Diritto e 
persone, p. 195 ss.; 216 ss. (Addenda romanistica); ID., Il concepito ósoggetto di 
dirittoô secondo il sistema giuridico romano. ï In: Procreazione assistita: problemi e 
prospettive. Fasano, 2005, p. 105 ss.; p. 118 ss.; BACCARI, M. P. Concetti ulpianei 
per il ñdiritto di famigliaò. Torino, 2000; Curator ventris: tra storia e attualit¨. ï In: 
Annali, 2001. Collana della Facolt¨ di Giurisprudenza (a cura di G. Giacobbe). Torino, 
2002, p. 43 ss.; Sette note per la vita. ï In: Studia et documenta historiae et iuris 
(LXX), 2004, p. 507 ss.; Concepito: lôantico diritto per il nuovo millennio. Torino, 2004; 
La difesa del concepito nel diritto romano dai Digesta dellôImperatore Giustiniano. 
Torino 2006; Curator ventris. Il concepito, la donna e la res publica tra storia e 
attualit¨, ivi ampia bibliografia anche della dottrina straniera; Dal curator ventris al 
tutor de los embriones. ï In: BACCARI, M. P. (a cura di) Chi difende i principi non 
negoziabili? La voce dei giuristi, I quaderni dellôñArchivio Giuridicoñ, 3, Modena, 2011, 
p. 27 ss.  

28  ʇʨʠʥʮʠʧʲʪ ʟʘ ʟʘʱʠʪʘ ʥʘ ʟʘʯʝʥʘʪʦʪʦ ʜʝʪʝ ʝ ʩʲʱʝʩʪʚʝʥ ʝʣʝʤʝʥʪ ʚ ʭʠʣʷʜʦʣʝʪʥʘʪʘ 
ʪʨʘʜʠʮʠʷ ʥʘ ʦʙʱʦʪʦ ʧʨʘʚʦ. ʊʦʟʠ ʧʨʠʥʮʠʧ ʝ ʩʠʥʪʝʟʠʨʘʥ ʚ ʩʨʝʜʥʦʚʝʢʦʚʥʘʪʘ 
ʩʝʥʪʝʥʮʠʷ Conceptus pro iam nato habetur si de eius commodo agitur (ʟʘʯʝʥʘʪʠʷʪ 
ʩʝ ʩʯʠʪʘ ʟʘ ʨʦʜʝʥ, ʢʦʛʘʪʦ ʪʦʚʘ ʝ ʚ ʥʝʛʦʚʘ ʧʦʣʟʘ). ʊʦʟʠ ʧʨʠʥʮʠʧ ʝ ʨʘʟʛʣʝʜʘʥ ʚ 
ʤʥʦʛʦʙʨʦʡʥʠ ʠʟʩʣʝʜʚʘʥʠʷ ʧʦ ʨʘʟʣʠʯʥʠ ʜʠʩʮʠʧʣʠʥʠ: ALBERTARIO, E. Conceptus 
pro iam nato habetur (Linee di una ricerca storico-dommatica). ï In: Studi di diritto 
romano, 1 (1933), p. 3 ss.; PUGLIESE, G. Il ciclo della vita individuale nellôesperienza 
giuridica romana. ï In: Atti dei Convegni Lincei 61 (1984); Giornate lincee sul tema: 
Il diritto e la vita materiale. Roma, 1984, p. 55 ss., ʩʲʦʪʚʝʪʥʦ ʠ ʚʲʚ ʚʨʲʟʢʘ ʩ 
ʚʣʠʷʥʠʝʪʦ ʥʘ ʠʩʪʦʨʠʯʝʩʢʘʪʘ ʤʠʩʲʣ ʥʘ ʨʠʤʩʢʘʪʘ ʁ ʨʠʩʧʨʫʜʝʥʮʠʷ ï ʚʞ. ʦʪ ʥʘʡ-
ʥʦʚʠʪʝ ʠʟʩʣʝʜʚʘʥʠʷ CASTĆN VĆZQUEZ, J. M. La tradici·n jur²dica sobre el 
comienzo de la vida humana (del derecho justinianeo a los c·digos civiles); ID., La 
tradici·n ib®rica en la defensa de la vida humana. ï In: La famiglia: dono e impegno 
speranza dellôumanit¨. 
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conceptus29. ɺ ʪʠʪʫʣ V ʥʘ ʢʥʠʛʘ ɯ ʥʘ ɼʠʛʝʩʪʠʪʝ, ʦʟʘʛʣʘʚʝʥ De statu hominum 

(ʟʘ ʧʨʘʚʥʦʪʦ ʧʦʣʦʞʝʥʠʝ ʥʘ ʣʠʮʘʪʘ) ʩʘ ʚʢʣʶʯʝʥʠ ʪʝʢʩʪʦʚʝ ʟʘ ʟʘʯʝʥʘʪʦʪʦ ʜʝʪʝ 

(qui in utero est), ʚ ʢʦʠʪʦ ʩʘ ʦʧʨʝʜʝʣʝʥʠ ʜʚʘʪʘ ʧʨʠʥʮʠʧʘ: 

ʪʝʟʠ, ʢʦʠʪʦ ʩʘ ʚ ʤʘʡʯʠʥʘʪʘ ʫʪʨʦʙʘ (qui in utero sunt) ʚ ʧʦʯʪʠ ʮʷʣʦʪʦ 

ʮʠʚʠʣʥʦ ʧʨʘʚʦ (ius civile) ʩʝ ʧʨʠʟʥʘʚʘʪ (intelleguntur) ʟʘ ʩʲʱʝʩʪʚʫʚʘʱʠ, ʢʦʝʪʦ 

ʝ ʥʘʧʲʣʥʦ ʝʩʪʝʩʪʚʝʥʦ (in rerum natura) (D. 1.5.26); 

ʪʦʟʠ, ʢʦʡʪʦ ʝ ʚ ʤʘʡʯʠʥʘʪʘ ʫʪʨʦʙʘ (qui in utero est) ʝ ʚʠʥʘʛʠ ʩʯʠʪʘʥ ʟʘ 

ʨʦʜʝʥ (perinde ac si in rebus humanis esse), ʢʦʛʘʪʦ ʪʦʚʘ ʝ ʚ ʥʝʛʦʚʘ ʧʦʣʟʘ 

(commodum) (D. 1.5.7). 

ɺ ʝʜʠʥ ʧʘʩʘʞ ʦʪ ʉʘʪʠʨʘ Vɯ ʥʘ ʖʚʝʥʘʣ ʠʟʧʦʣʟʚʘ ʧʦ ʦʪʥʦʰʝʥʠʝ ʥʘ 

ʟʘʯʝʥʘʪʦʪʦ ʜʝʪʝ ʩʲʱʦ ʠʟʨʘʟʘ homines in ventre (Juv., Sat. VI. 595)30. ʉʘʤʠʷʪ 

ʪʝʨʤʠʥ persona ʩʝ ʠʟʧʦʣʟʚʘ ʦʪ ʨʠʤʩʢʠʪʝ ʶʨʠʩʪʠ ʥʘʡ-ʯʝʩʪʦ ʢʘʪʦ ʩʠʥʦʥʠʤ ʟʘ 

ʯʦʚʝʢ (homo): ʩʪʘʚʘ ʚʲʧʨʦʩ ʦʪʥʦʚʦ ʟʘ ʝʜʥʘ ʢʦʥʢʨʝʪʥʘ ʢʦʥʮʝʧʮʠʷ31.  

ɽʩʪʝʩʪʚʝʥʦʧʨʘʚʥʦʪʦ ʧʦʥʷʪʠʝ ʟʘ persona-homo, ʢʦʝʪʦ ʚʢʣʶʯʚʘ 

ʩʝʤʝʡʥʠ ʠ ʨʦʙʠ, ʨʦʜʝʥʠ ʠ ʟʘʯʝʥʘʪʠ32, ʝ ʦʩʥʦʚʥʦ ʚ ʩʠʩʪʝʤʘʪʠʢʘʪʘ ʠ ʠʤʘ 

ʩʲʚʩʝʤ ʦʧʨʝʜʝʣʝʥʠ ʥʦʨʤʘʪʠʚʥʠ ʧʦʩʣʝʜʠʮʠ33. 

ɿʘ ʨʠʤʣʷʥʠʪʝ ʟʘʯʝʥʘʪʦʪʦ ʜʝʪʝ (conceptus) ʩʧʦʨʝʜ Giorgio La Pira ʝ 

Ăʚʝʯʝ ʯʦʚʝʰʢʦ ʩʲʱʝʩʪʚʦ, ʝʜʠʥ ʥʦʚ ʯʦʚʝʢ, persona; ʩʲʩ ʟʘʨʦʜʠʰʘ ʠʜʚʘ ʠ 

ʩʲʱʝʩʪʚʫʚʘʥʝʪʦ ʥʘ ʝʜʥʦ ʥʦʚʦ ʯʦʚʝʰʢʦ ʩʲʱʝʩʪʚʦñ (G. La Pira, ʚʞ. ʧʦ-ʜʦʣʫ). 

ʊʦʚʘ ʝ ʨʘʟʣʠʯʥʦ ʦʪ ʩʲʚʨʝʤʝʥʥʠʪʝ ʜʠʩʢʫʩʠʠ ʜʘʣʠ ʯʦʚʝʰʢʠʷʪ ʝʤʙʨʠʦʥ ʝ ʠʣʠ 

ʥʝ ʝ ʣʠʮʝ (persona), ʩʣʝʜ ʢʦʣʢʦ ʜʥʠ ʠʣʠ ʯʘʩʦʚʝ ʤʦʞʝ ʜʘ ʩʝ ʩʯʝʪʝ, ʯʝ ʝ ʯʦʚʝʢ, 

 
29  ɿʘ ʨʠʤʩʢʦʧʨʘʚʥʘʪʘ ʪʝʨʤʠʥʦʣʦʛʠʷ ʚʞ. CATALANO, P. Diritto e persone, p. 216 ss.; 

FONTANA, G. Qui in utero sunt. Concetti antichi e condizione giuridica del nascituro 
nella codificazione di Giustiniano. Torino, 1994; BACCARI, M. P. Curator ventris. 

30  ɺʞ. ʧʦ-ʟʘʜʲʣʙʦʯʝʥʦ: Homines in ventre. ï In: Recte sapere. Studi in onore di 
Giuseppe Dalla Torre. III. Torino, Giappichelli, 2014, p. 1297 ss. 

31  ɺʞ. BONFANTE, P. Istituzioni di diritto romano. Firenze 1896, p. 32: Ăéʚ ʥʷʢʦʠ 
ʧʘʩʘʞʠ ʚ ʥʘʰʠʪʝ ʠʟʚʦʨʠ ʠʟʛʣʝʞʜʘ, ʯʝ ʟʘʯʝʥʘʪʠʪʝ ʜʝʮʘ ʠʟʮʷʣʦ ʟʘ ʧʨʠʨʘʚʥʝʥʠ ʥʘ 
ʚʝʯʝ ʨʦʜʝʥʠʪʝñ. ʉʨʚ. COSTA, E. Storia del diritto romano privato dalle origini alle 
compilazioni giustinianee, p. 160 ss.: Ăʩʪʠʛʘ ʩʝ ʜʦ ʟʘʢʨʠʣʘ ʚʘ ʧʨʘʚʦʪʦ ʥʘ ʞʠʚʦʪ ʥʘ 
ʟʘʯʝʥʘʪʦʪʦ ʜʝʪʝñ. 

32  CJ. 3.28.30.1: personam iam natam vel ante testamentum quidem conceptam. 
33  ɺʞ. CATALANO, P. Diritto e persone, p. 167 ss., p. 196 ss. 



ISSN 2367-7007  IUS ROMANUM 2/2020 
 

35 
 

ʜʘʣʠ ʠʤʘ ʧʨʘʚʦʩʫʙʝʢʪʥʦʩʪ34, ʜʘʣʠ ʤʦʞʝ ʜʘ ʧʨʠʜʦʙʠʚʘ ʧʨʘʚʘ, ʜʘʣʠ ʪʨʷʙʚʘ 

ʜʘ ʩʝ ʧʦʣʟʚʘ ʦʪ ʧʨʘʚʥʘ ʟʘʱʠʪʘ35. 

ɺ ʝʜʥʦ ʨʝʰʝʥʠʝ ʥʘ ɽʚʨʦʧʝʡʩʢʠʷ ʩʲʜ ʚ ʃʶʢʩʝʤʙʫʨʛ, ʦʩʥʦʚʘʥʦ ʚʲʨʭʫ 

ʨʝʢʦʥʩʪʨʫʢʮʠʷ ʥʘ ʪʝʨʤʠʥʘ Ăʝʤʙʨʠʦʥñ ʚ ʧʨʘʚʦʪʦ ʥʘ ɽʚʨʦʧʝʡʩʢʠʷ ʩʲʶʟ, ʚ 

ʢʨʘʡʥʘ ʩʤʝʪʢʘ ʩʝ ʧʨʠʟʥʘʚʘ ʧʨʠʥʮʠʧʲʪ, ʯʝ ʝʤʙʨʠʦʥʲʪ ʝ Ăʯʦʚʝʰʢʦ 

ʩʲʱʝʩʪʚʦñ36. 

 

CURATOR VENTRIS 

 
34  ʅe ʤʦʞʝ ʜʘ ʩʝ ʧʨʠʝʤʝ ʟʘ ʟʘʜʦʚʦʣʠʪʝʣʝʥ ʦʪʛʦʚʦʨʲʪ ʥʘ ʝʜʠʥ ʙʝʣʝʞʠʪ ʬʠʣʦʩʦʬ, 

ʩʧʦʨʝʜ ʢʦʡʪʦ Ăʯʦʚʝʢʪ ʝ ʚ Ăʩʚʦ ̫ʚʣʘʩʪñ, ʪʦ ʝʤʙʨʠʦʥʲʪ ʝ ʚ ʩʲʩʪʦʷʥʠʝ ʥʘ Ăʥʝ-ʯʦʚʝʢñ. 
ʅʦ ʚʩʲʱʥʦʩʪ ʤʦʞʝ ʜʘ ʠʤʘ ʠ ʩʲʱʝʩʪʚʫʚʘʥʝ ʥʘ ʥʝ ï ʯʦʚʝʢ. ʊʦʚʘ ʝ ʯʦʚʝʢ, ʢʦʡʪʦ ʥʝ 
ʝ ʯʦʚʝʢñ ï ʚʞ. SEVERINO, E. ï In: Corriere della sera del, 1Á dicembre 2004. ɿa 
ʝʜʥʘ ʩʪʝʛʥʘʪʘ ʢʨʠʪʠʢʘ ʥʘ ʪʦʚʘ ʚʠʞʜʘʥʝ ʚʞ. GAZZONI, F. Osservazioni non solo 
giuridiche sulla tutela del concepito e sulla fecondazione artificiale. ï In: Diritto di 
famiglia e persone, 2005, p. 180 s., ʢʦʡʪʦ ʪʚʲʨʜʠ, ʯʝ ʟʘ ʧʦʜʜʲʨʞʘʥʝʪʦ ʥʘ 
ʮʠʪʠʨʘʥʦʪʦ ʧʦ-ʛʦʨʝ ʤʥʝʥʠʝ ʝ Ăʥʘ ʯʦʚʝʢʦʷʜʝʮ, ʢʦʡʪʦ ʝ ʦʪʚʣʷʢʲʣ ʥʦʚʦʨʦʜʝʥʦ ʠ ʛʦ 
ʝ ʠʟʷʣ, ʩʣʝʜ ʢʘʪʦ ʛʦ ʝ ʧʨʠʛʦʪʚʠʣ ʚʲʚ ʬʫʨʥʘʪʘ ʩ ̫ ʙʲʣʢʘ ʚ ʫʩʪʘʪʘ ʠ ʛʘʨʥʠʨʘʥ ʩ 
ʤʣʘʜʠ ʢʘʨʪʦʬʠ, ʢʘʢʪʦ ʩʝ ʧʨʘʚʠ ʩ ʧʨʘʩʝʥʮʝ ï ʩʫʢʘʣʯʝ, ʠʣʠ ʧʲʢ ʛʦ ʝ ʧʨʦʜʘʚʘʣ ʥʘ 
ʧʘʨʯʝʪʘ ʥʘ ʜʨʫʛʠ ʯʦʚʝʢʦʷʜʮʠ ʥʘ ʛʨʘʜʩʢʠʷ ʧʣʦʱʘʜ, ʢʘʪʦ ʪʦʚʘ ʥʝ ʝ ʧʦ-ʨʘʟʣʠʯʥʦ ʦʪ 
ʫʙʠʡʩʪʚʦʪʦ ʥʘ ʞʠʚʦʪʥʦ, ʤʘʢʘʨ ʠ ʦʪ ʧʦ-ʚʠʩʰʘ ʢʣʘʩʘñ, ʠ Ăʪʦʛʘʚʘ ʢʘʢʚʘ ʝ ʨʘʟʣʠʢʘʪʘ 
ʤʝʞʜʫ ʟʘʯʝʥʘʪʦ ʜʝʪʝ, ʩʯʠʪʘʥʦ ʟʘ ʬʝʪʫʩ ʠ ʪʦʢʦʚʘ, ʩʯʠʪʘʥʦ ʟʘ ʝʤʙʨʠʦʥ, ʜʦʨʠ 
ʢʦʛʘʪʦ ʝ ʩʲʟʜʘʜʝʥʦ ʚ ʝʧʨʫʚʝʪʢʘ? ʉʲʱʠʷʪ ʪʦʟʠ ʂʦʥʩʪʠʪʫʮʠʦʥʝʥ ʩʲʜ ʦʪʨʠʯʘ ʪʦʚʘ, 
ʢʘʪʦ ʜʠʢʣʘʨʠʨʘ ʟʘ ʥʝʧʨʠʘʤʣʠʚ ʨʝʬʝʨʝʥʜʫʤʲʪ ʟʘ ʦʪʤʷʥʘ ʥʘ ʮʝʣʠʷ ɿʘʢʦʥ ̄  40ñ 
(p. 172). ʀ ʥʘʢʨʘʷ, ʚʞ. ʟʘ ʧʫʙʣʠʯʥʦʧʨʘʚʥʠʪʝ ʘʩʧʝʢʪʠ VARI, F. Concepito e 
procreazione assistita. Profili costituzionali. Bari 2008, ʠ ʧʦ-ʩʧʝʮʠʘʣʥʦ ʧʨʝʜʛʦʚʦʨʘ 
ʥʘ G. Vassalli. 

35  ʆʙʠʢʥʦʚʝʥʠʪʝ ʥʘʫʯʥʠ ʦʪʢʨʠʪʠʷ ʟʘ ʝʤʙʨʠʦʥʘ ʠ ʨʘʟʣʠʯʥʠʪʝ ʬʘʟʠ ʥʘ 
ʝʤʙʨʠʦʥʘʣʥʦʪʦ ʨʘʟʚʠʪʠʝ ʚʦʜʷʪ ʜʦ ʝʜʥʘ ʠʟʦʙʠʣʥʘ ʪʝʨʤʠʥʦʣʦʛʠʷ, ʢʦʣʢʦʪʦ 
ʩʧʦʥʪʘʥʥʘ, ʪʦʣʢʦʚʘ ʠ ʧʦʜʚʝʞʜʘʱʘ,, ʢʦʛʘʪʦ ʩʝ ʛʦʚʦʨʠ ʟʘ ʟʠʛʦʪʘ, ʤʦʨʫʣʘ, 
ʙʣʘʩʪʦʮʠʪʠ ʠ ʧʨ., ʩ ʢʦʠʪʦ ʩʝ ʦʧʨʝʜʝʣʷʪ ʦʪʜʝʣʥʠʪʝ ʬʘʟʠ ʦʪ ʨʘʟʚʠʪʠʝʪʦ ʥʘ 
ʝʤʙʨʠʦʥʘ. ɿʘ ʩʘʤʠʷʪ ʪʝʨʤʠʥ ʝʤʙʨʠʦʥ, ʠʟʧʦʣʟʚʘʥ ʦʪ ʩʲʚʨʝʤʝʥʥʠʪʝ ʁ ʨʠʩʪʠ ʢʘʪʦ 
ʩʠʥʦʥʠʤ ʟʘ ʥʝʨʦʜʝʥʦ ʜʝʪʝ ʚʞ. ʥʘʧʨ. VON DER LAGE, IO. Dissertatio inauguralis 
de iure Embryonum von Ungebohrner Kinder Rechte. Jenae, 1716: cap. II ñDe iure 
Embryonum quoad ius personarumò; cap. III ñDe Embryonibus quoad ius rerumò; ñDe 
iure Embryonum quoad delicta et damnum culpa datumò. Cʨʚ. Sereno Sammonico, 
Liber medicinalis 33, ʨ. 627. 

36  ɺ ʝʜʥʦ ʨʝʰʝʥʠʝ ʥʘ ʉʲʜʘ ʚ ʃʶʢʩʝʤʙʫʨʛ ʦʪ 18.10.2011 (Causa C-34/10, Oliver 
Br¿stle/Greenpeace) ʟʘʩʷʛʘ ʝʜʥʘ ʛʦʨʝʱʘ ʪʝʤʘ ï ʟʘ ʧʘʪʝʥʪʠʪʝ, ʩʚʲʨʟʘʥʠ ʩ ʥʦʚʘʪʘ 
ʛʨʘʥʠʮʘ ʥʘ ʛʝʥʝʪʠʢʘʪʘ, ʫʩʪʘʥʦʚʷʚʘʡʢʠ ʧʨʠʥʮʠʧʘ, ʯʝ ʝʤʙʨʠʦʥʲʪ ʝ ʯʦʚʝʢ. 
ʊʲʣʢʫʚʘʥʝʪʦ ʥʘ ʉʲʜʘ ʝ ʧʨʝʜʥʘʟʥʘʯʝʥʦ ʜʘ ʠʤʘ ʥʘʠʩʪʠʥʘ ʚʩʝʦʙʭʚʘʪʥʘ 
ʝʬʝʢʪʠʚʥʦʩʪ, ʜʦʨʠ ʠʟʚʲʥ ʢʦʥʢʨʝʪʥʠʷ ʩʣʫʯʘʡ. ʉ ʪʦʚʘ ʝʧʦʭʘʣʥʦ ʨʝʰʝʥʠʝ ʉʲʜʲʪ 
ʧʨʝʦʜʦʣʷʚʘ ʚʠʟʠʷʪʘ, ʦʩʥʦʚʘʥʘ ʥʘ ʢʦʥʮʝʧʮʠʷʪʘ ʟʘ ʩʫʙʝʢʪ ʥʘ ʧʨʘʚʦʪʦ, ʢʘʪʦ 
ʧʦʪʚʲʨʞʜʘʚʘ, ʯʝ ʝʤʙʨʠʦʥʲʪ ʝ Ăʯʦʚʝʢñ ʠ ʢʘʪʦ ʪʘʢʲʚ ʝ ʥʦʩʠʪʝʣ ʥʘ Ăʜʦʩʪʦʡʥʩʪʚʦʪʦñ, 
ʧʨʠʩʲʱʘ ʥʘ ʭʦʨʘʪʘ, ʢʦʝʪʦ ʝ ʝʜʠʥ ʦʪ ʦʩʥʦʚʥʠʪʝ ʠ ʦʩʥʦʚʦʧʦʣʘʛʘʱʠ ʧʨʠʥʮʠʧʠ ʥʘ 
ɽʚʨʦʧʝʡʩʢʠʷ ʩʲʶʟ. ʉ ʪʦʚʘ ʨʝʰʝʥʠʝ ʩʝ ʦʩʚʦʙʦʞʜʘʚʘ ʧʦʣʝʪʦ ʠ ʦʪ ʚʩʠʯʢʠ ʦʥʝʟʠ 
ʩʲʟʥʘʪʝʣʥʠ ʪʝʦʨʠʠ, ʢʦʠʪʦ ʠʩʢʘʪ ʜʘ ʚʲʚʝʜʘʪ ʨʘʟʛʨʘʥʠʯʝʥʠʷ ʤʝʞʜʫ ʨʘʟʣʠʯʥʠʪʝ 
ʬʘʟʠ ʥʘ ʨʘʟʚʠʪʠʝ ʥʘ ʝʤʙʨʠʦʥʘ, ʟʘ ʜʘ ʤʦʛʘʪ ʜʘ ʦʧʨʘʚʜʘʷʪ ʪʷʭʥʦʪʦ ʠʟʧʦʣʟʚʘʥʝ. 
ɺʩʲʱʥʦʩʪ ʥʝ ʤʦʞʝ ʜʘ ʩʝ ʧʨʝʥʝʙʨʝʛʥʝ ʩʪʦʡʥʦʩʪʪʘ ʥʘ ʠʟʨʘʟ ʢʘʪʦ ʪʦʟʠ: Ăʦʱʝ ʦʪ 
ʬʘʟʘʪʘ ʥʘ ʥʝʛʦʚʦʪʦ ʦʧʣʦʞʜʘʥʝ ʚʩʷʢʦ ʯʦʚʝʰʢʦ ̫ ʡʮʝ ʪʨʷʙʚʘ ʜʘ ʩʝ ʨʘʟʛʣʝʞʜʘ ʢʘʪʦ 
ʯʦʚʝʰʢʠ ʝʤʙʨʠʦʥ, ʪʲʡ ʢʘʪʦ ʦʧʣʦʞʜʘʥʝʪʦ ʧʦʩʪʘʚʷ ʥʘʯʘʣʦʪʦ ʥʘ ʧʨʦʮʝʩʘ ʥʘ 
ʨʘʟʚʠʪʠʝ ʥʘ ʯʦʚʝʰʢʦʪʦ ʩʲʱʝʩʪʚʦñ. 
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ʅʝʢʘ ʚʠʜʠʤ ʧʦ-ʦʪʙʣʠʟʦ ʢʦʥʢʨʝʪʥʘʪʘ ʟʘʱʠʪʘ, ʧʨʝʜʦʩʪʘʚʷʥʘ ʦʪ 

ʨʠʤʩʢʦʪʦ ʧʨʘʚʦ ʯʨʝʟ ʠʥʩʪʠʪʫʪʘ ʥʘ curator ventris, c ʢʦʡʪʦ ʩʝ ʟʘʱʠʪʘʚʘ 

ʟʘʯʝʥʘʪʦʪʦ ʜʝʪʝ, ʞʝʥʘʪʘ ʠ res publica. ʊʦʡ ʝ ʙʠʣ ʛʣʘʩʲʪ ʥʘ ʤʲʣʯʘʣʠʚʠʷ ʛʝʨʦʡ 

ʥʘ ʞʠʚʦʪʘ. 

ʀʥʩʪʠʪʫʪʲʪ ʥʘ curator ventris ʩʝ ʩʲʟʜʘʚʘ ʚ ʝʧʦʭʘʪʘ ʥʘ ʈʝʧʫʙʣʠʢʘʪʘ ʚ 

ʧʨʝʪʦʨʩʢʦʪʦ ʧʨʘʚʦ ʢʘʪʦ Ăʜʦʧʲʣʚʘʱʘ ʬʫʥʢʮʠʷ ʟʘ ʟʘʱʠʪʘ ʥʘ ʠʥʪʝʨʝʩʠʪʝ ʥʘ 

ʥʘʨʦʜʘñ37 ï ʚ ʠʟʪʦʯʥʠʮʠʪʝ ʩʝ ʢʘʟʚʘ curam praetor habuit. ʂʘʢʪʦ ʝ ʠʟʚʝʩʪʥʦ, 

ʧʨʝʪʦʨʠʪʝ ʤʘʛʠʩʪʨʘʪʠ, ʠʟʙʨʘʥʠ ʦʪ ʨʠʤʩʢʠʷ ʥʘʨʦʜ, ʚʲʚʝʞʜʘʪ ʧʨʝʪʦʨʩʢʦʪʦ 

ʧʨʘʚʦ (ius praetorium ʠʣʠ honorarium) ʚ ʦʙʱʝʩʪʚʝʥʘ ʧʦʣʟʘ (utilitas publica) ʩ 

ʮʝʣ ʜʘ ʧʦʜʧʦʤʦʛʥʝ, ʜʦʧʲʣʥʠ ʠʣʠ ʜʦʨʠ ʜʘ ʢʦʨʠʛʠʨʘ ʮʠʚʠʣʥʦʪʦ ʧʨʘʚʦ38. ʊʦʚʘ 

ʧʨʘʚʦ ʦʩʥʦʚʘʪʝʣʥʦ ʝ ʥʘʨʝʯʝʥʦ Ăʞʠʚʠʷʪ ʛʣʘʩ ʥʘ ius civileñ (D. 1.1.7 ʠ 8). 

ʀʥʩʪʠʪʫʪʲʪ ʥʘ curator ventris ʝ ʨʘʟʨʘʙʦʪʝʥ ʚ ʢʦʤʝʥʪʘʨʘ ʢʲʤ ʧʨʝʪʦʨʩʢʠʷ 

ʝʜʠʢʪ ʥʘ ʉʝʨʚʠʡ ʉʫʣʧʠʮʠʡ ʈʫʬ, ʶʨʠʩʪ ʦʪ ɯ ʚ. ʧʨ. ʍʨ. (ʩʧʦʨʝʜ ʋʣʧʠʘʥ ʚ D. 

37.9.1.24). ɺ ɼʠʛʝʩʪʠʪʝ ʥʘ ʠʟʜʨʲʞʢʘʪʘ39 ʠ ʥʘ ʟʘʢʨʠʣʘʪʘ ʥʘ ʟʘʯʝʥʘʪʦʪʦ ʜʝʪʝ ʝ 

ʧʦʚʝʨʝʥʘ ʥʘ curator ventris. ʢʘʪʦ ʥʘ ʪʦʚʘ ʝ ʧʦʩʚʝʪʝʥ ʪʠʪʫʣ ɯʍ ʥʘ ʢʥʠʛʘ XXXVII 

ʥʘ ɼʠʛʝʩʪʠʪʝ40. 

 

Teʨʤʠʥʦʣʦʛʠʷʪʘ: cura ʠ venter 

Cura ʠ curator ventris 

 
37  ʀʟʨʘʟʲʪ ʝ ʥʘ GALLO, F. Un nuovo approccio per lo studio del ius honorarium. ï In: 

SDHI 62 (1996), p. 55. ɺʞ ʩʲʱʦ GALLO, F. Lôofficium del pretore nella produzione 
ed applicazione del diritto. Torino, 1997, p. 121 s. 

38  D. 1.1.7 ius praetorium est, quod praetores introduxerunt adiuvandi, vel supplendi, 
vel corrigendi iuris civilis gratia, propter utilitatem publicam.  

39  ɺʞ. BACCARI, M. P. Alimenti. ï In: Enciclopedia di Bioetica e Scienza Giuridica 
(diretta da E. Sgreccia e A. Tarantino). I. Napoli, 2009, p. 300 ss. 

40  ɿʘ ʛʨʲʢʦ-ʨʠʤʩʢʘʪʘ ʪʨʘʜʠʮʠʷ ʦʪʥʦʩʥʦ curator ventris ʚʞ. PITSAKIS, K. Tradizione 
greco-romana. ï In: SGRECCIA, E., TARANTINO, A. (dir.) Enciclopedia di Bioetica e 
Scienza Giuridica, ʢʦʷʪʦ ʢʲʤ ʤʦʤʝʥʪʘ ʥʘ ʧʫʙʣʠʢʫʚʘʥʝ ʥʘ ʩʪʘʪʠʷʪʘ ʝ ʚʩʝ ʦʱʝ ʧʦʜ 
ʧʝʯʘʪ, ʢʲʜʝʪʦ ʩʝ ʧʨʠʝʤʘ: Ăɻʨʲʢʦ-ʨʠʤʩʢʠʪʝ ʠʟʪʦʯʥʠʮʠ ʧʦ ʦʪʥʦʰʝʥʠʝ ʥʘ nasciturus, 
ʚʲʟʧʨʠʝʤʘʪ, ʤʘʢʘʨ ʠ ʛʨʝʮʠʟʠʨʘʥʠ, ʨʠʤʩʢʦʧʨʘʚʥʠʪʝ ʪʝʢʩʪʦʚʝé ɺʩʲʱʥʦʩʪ ʪʝʟʠ 
ʯʘʩʪʠ ʥʘ ʖʩʪʠʥʠʘʥʦʚʘʪʘ ʢʦʜʠʬʠʢʘʮʠʷ, ʢʦʠʪʦ ʩʝ ʦʪʥʘʩʷʪ ʜʦ nasciturus, 
ʚʢʣʶʯʠʪʝʣʥʦ ʠ ʮʝʣʠʪʝ ʪʠʪʫʣʠ ʥʘ ɼʠʛʝʩʪʠʪʝ ʦʪʥʦʩʥʦ curator ventris et bonis 
(=kedem¸n tΣ gastr³ kai tΣ oύs²a, Πmbruor·s) ʥʘ ʧʨʘʢʪʠʢʘ ʩʘ ʚʲʟʧʨʦʠʟʚʝʜʝʥʠ 
ʠʟʮʷʣʦ ʚ ʛʨʲʮʠʟʠʨʘʥʘ ʬʦʨʤʘ ʚ ʛʨʲʢʦ-ʨʠʤʩʢʠʪʝ ʠʟʪʦʯʥʠʮʠ: ʪʦʚʘ ʩʘ ʢʘʢʪʦ 
ʟʘʢʦʥʦʜʘʪʝʣʥʠ ʪʝʢʩʪʦʚʝ, ʪʘʢʘ ʠ ʢʦʤʝʥʪʘʨʠ ʠʣʠ ʫʯʝʙʥʠʮʠ ʧʦ ʧʨʘʚʦñ. ʇʦ 
ʦʪʥʦʰʝʥʠʝ ʥʘ ʠʥʩʪʠʪʫʪʘ ʥʘ curator ventris ʘʚʪʦʨʲʪ ʦʪʙʝʣʷʟʚʘ, ʯʝ ʪʦʡ ʩʲʱʝʩʪʚʫʚʘ 
ʚ ʛʨʲʮʢʠʷ ɻʨʘʞʜʘʥʩʢʠ ʢʦʜʝʢʩ (ʯʣ. 1594) ʜʦ 1983, ʥʦ ʙʝʟ ʧʨʘʢʪʠʯʝʩʢʦ ʧʨʠʣʦʞʝʥʠʝ. 
ʅʦ ʚ ʪʝʦʨʝʪʠʯʝʥ ʧʣʘʥ ʦʪʙʝʣʷʟʚʘ, ʯʝ ʩʲʱʝʩʪʚʫʚʘʥʝʪʦ ʥʘ ʟʘʯʝʥʘʪʦʪʦ ʜʝʪʝ ʠʤʘ 
ʛʦʣʷʤʦ ʟʥʘʯʝʥʠʝ ʚ ʧʦʪʝʥʮʠʘʣʥʠ ʩʠʪʘʮʠʠ, ʚ ʦʢʠʪʦ ʝ ʥʘʩʨʝʱʥʘ ʩʪʨʘʥʘ ʚ 
ʠʢʦʥʦʤʠʯʝʩʢʠ ʠʣʠ ʧʨʦʮʝʩʫʘʣʝʥ ʧʣʘʥ ʥʘ ʩʚʦʷʪʘ ʤʘʡʢʘ, ʥʦ ʧʨʦʪʠʚʦʨʝʯʠʝʪʦ ʝ ʚ 
ʪʦʚʘ, ʯʝ ʪʘʟʠ ʥʘʩʨʝʱʥʘ ʩʪʨʘʥʘ ʟʘʚʠʩʠ ʠʟʮʷʣʦ ʦʪ ʪʘʟʠ, ʢʦʷʪʦ ʝ ʥʝʛʦʚʘ ʤʘʡʢʘ.  
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ʆʪ ʪʝʨʤʠʥʦʣʦʛʠʯʥʘ ʛʣʝʜʥʘ ʪʦʯʢʘ ʩʘ ʥʝʦʙʭʦʜʠʤʠ ʥʷʢʦʠ ʫʪʦʯʥʝʥʠʷ. ɺ 

ʧʨʘʚʥʠʪʝ ʠʟʪʦʯʥʠʮʠ ʩʝ ʩʨʝʱʘʪ ʠʟʨʘʟʠʪʝ curator ventri datus ʠʣʠ ʩʘʤʦ curator 

ventris; ʚ D. 26.10.3.3 (Ulpiano l. 35 ad edictum) ʩʝ ʠʟʧʦʣʟʚʘ ʪʝʨʤʠʥʘ cura ʧʦ 

ʦʪʥʦʰʝʥʠʝ ʥʘ venter. ɺ ʅʘʧʦʣʝʦʥʦʚʠʷ ʢʦʜʝʢʩ ʩʝ ʚʲʚʝʞʜʘ ʪʝʨʤʠʥʘ curateur 

au ventre, ʚ ʠʪʘʣʠʘʥʩʢʠʷ ɻʨʘʞʜʘʥʩʢʠ ʢʦʜʝʢʩ ʦʪ 1865 ʛ. ʩʲʱʦ ʩʝ ʠʟʧʦʣʟʚʘ 

curatore al ventre, ʜʦʢʘʪʦ ʚ ɻʨʘʞʜʘʥʩʢʠʷ ʢʦʜʝʢʩ ʦʪ 1942 ʛ. ʪʦʡ ʚʝʯʝ ʝ curatore 

del nascituro. 

 

Venter 

ɺ ʤʥʦʛʦ ʪʝʢʩʪʦʚʝ ʩʝ ʠʟʧʦʣʟʚʘ ʪʝʨʤʠʥʘ venter, ʩ ʢʦʡʪʦ ʩʝ ʦʟʥʘʯʘʚʘ 

ʩʘʤʠʷʪ ʯʦʚʝʰʢʠ ʟʘʨʦʜʠʰ. ʊʦʡ ʩʝ ʩʨʝʱʘ ʧʨʝʜʠʤʥʦ ʚ ʥʘʩʣʝʜʩʪʚʝʥʦʧʨʘʚʥʘʪʘ 

ʤʘʪʝʨʠʷ, ʥʘʧʨʠʤʝʨ ʚʲʚ ʚʨʲʟʢʘ ʩ ʣʠʰʘʚʘʥʝʪʦ ʦʪ ʥʘʩʣʝʜʩʪʚʦ (exheredatio), 

ʚʲʚ ʚʨʲʟʢʘ ʩ ʚʲʚʦʜʘ ʚʲʚ ʚʣʘʜʝʥʠʝ (missio in possessionem) ʠ ʧʨʝʜʠʤʥʦ ʧʦ 

ʦʪʥʦʰʝʥʠʝ ʥʘ ʥʘʩʪʦʡʥʠʯʝʩʪʚʦʪʦ (cura). 

ʀʟʧʦʣʟʚʘʥʝʪʦ ʥʘ ʪʝʨʤʠʥʘ venter (ʚ ʩʤʠʩʲʣ ʥʘ ʫʪʨʦʙʘ ï uterus), 

ʩʲʦʪʚʝʪʥʦ ʘʥʘʣʦʛʠʯʥʦ ʥʘ ʠʟʨʘʟʘ quod in utero est, ʠʤʧʣʠʮʠʪʥʦ ʩʲʜʲʨʞʘ 

ʥʝʦʧʨʝʜʝʣʝʥʦʩʪʪʘ ʥʘ ʙʨʦʷ ʠ ʧʦʣʘ ʥʘ ʜʝʮʘʪʘ, ʢʦʠʪʦ ʱʝ ʩʝ ʨʦʜʷʪ. ʊʘʟʠ 

ʫʧʦʪʨʝʙʘ ʥʘ venter ʧʦʜʯʝʨʪʘʚʘ ʩʲʱʦ ʠ ʪʷʩʥʘʪʘ ʚʨʲʟʢʘ ʤʝʞʜʫ qui in utero est 

ʠ ʤʘʡʢʘʪʘ ʚ ʥʘʡ-ʧʨʷʢ ʩʤʠʩʲʣ.  

 

Custodia ʠ custodia ventris 

ɺ ʨʠʤʩʢʦʧʨʘʚʥʠʪʝ ʠʟʪʦʯʥʠʮʠ ʩʝ ʩʲʜʲʨʞʘʪ ʠʥʩʪʠʪʫʪʠ, ʢʦʠʪʦ 

ʩʲʚʨʝʤʝʥʥʘʪʘ ʜʦʢʪʨʠʥʘ (ʘ ʩʲʱʦ ʠ ʦʪʯʘʩʪʠ ʠ ʪʘʟʠ ʥʘ ʍɯʍ ʚ.) ʧʦʛʨʝʰʥʦ ʩʤʝʩʚʘ 

ʩ cura ventris. ʉʪʘʚʘ ʚʲʧʨʦʩ ʟʘ custodia ventris. ʊʷ ʩʝ ʩʲʜʲʨʞʘ ʚ ʪʠʪʫʣ ɯV ʥʘ 

ʢʥʠʛʘ XXV ʥʘ ɼʠʛʝʩʪʠʪʝ ʩʲʩ ʟʘʛʣʘʚʠʝʪʦ De inspiciendo ventre custodiendoque 

partu. ʊʘʤ ʩʝ ʘʥʘʣʠʟʠʨʘʪ inspectio ventris, custodia ventris ʠ custodia partus 

(ʧʦ-ʪʦʯʥʦ ʨʠʤʣʷʥʠʪʝ ʠʟʧʦʣʟʚʘʪ ʛʣʘʛʦʣʘ custodire ventrem. custodire partum). 

ʊʝʟʠ ʠʥʩʪʠʪʫʪʠ ʠʤʘʪ ʩʪʘʙʠʣʥʘ ʫʨʝʜʙʘ, ʥʦ ʠ ʩʚʦʝʦʙʨʘʟʝʥ Ăʠʥʚʘʟʠʚʝʥ ʠ/ʠʣʠ 

ʥʘʪʨʘʧʝʥñ ʩʧʨʷʤʦ ʪʷʣʦʪʦ ʥʘ ʞʝʥʘʪʘ ʭʘʨʘʢʪʝʨ, ʢʘʪʦ ʩʘ ʥʘʩʦʯʝʥʠ ʢʲʤ 

ʫʩʪʘʥʦʚʷʚʘʥʝ ʥʘ ʙʨʝʤʝʥʥʦʩʪʪʘ, ʠʟʙʷʛʚʘʥʝ ʥʘ ʩʲʤʥʝʥʠʷ ʟʘ ʜʝʡʩʪʚʠʪʝʣʥʦʪʦ 

ʨʘʞʜʘʥʝ, ʧʦʜʤʷʥʘ ʥʘ ʥʦʚʦʨʦʜʝʥʦʪʦ ʠ ʧʨ.41  

 

 
41  ɺʞ. ʧʦ-ʧʦʩʨʦʙʥʦ ʚ Curator ventris, p. 93 ss.; ʨ. 132 ss. 
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ʎʝʣʪʘ ʥʘ cura ventris  

ʉura ʩʝ ʩʲʟʜʘʚʘ ʢʘʪʦ ʟʘʱʠʪʝʥ ʠʥʩʪʠʪʫʪ ʠ ʝ ʥʘʩʦʯʝʥʘ Ăʦʱʝ ʦʪ ʩʘʤʦʪʦ 

ʩʠ ʥʘʯʘʣʦʪʦ ʢʲʤ ʘʣʪʨʫʠʩʪʠʯʥʠ ʮʝʣʠñ.42 C cura ventris ʧʦ-ʩʧʝʮʠʘʣʥʦ ʩʝ 

ʟʘʱʠʪʘʚʘʪ ʠʥʪʝʨʝʩʠʪʝ ʠ ʚ ʧʫʙʣʠʯʝʥ, ʠ ʦʪ ʯʘʩʪʝʥ ʘʩʧʝʢʪ. ʇʨʝʜʦʩʪʘʚʷʥʝʪʦ ʥʘ 

ʟʘʢʨʠʣʘʪʘ ʦʪ curator ventris ʩʝ ʦʧʨʝʜʝʣʷ ʢʘʪʦ ʬʫʥʢʮʠʷ, ʥʘʩʦʯʝʥʘ ʢʲʤ ʩʘʤʦʪʦ 

ʩʲʱʝʩʪʚʫʚʘʥʝ ʥʘ res publica, ʥʘ ʞʝʥʘʪʘ ʠ ʥʘ ʟʘʯʝʥʘʪʦʪʦ ʜʝʪʝ ʚ ʫʪʨʦʙʘʪʘ Ⱬ. 

Qui in utero est ʧʦʣʫʯʘʚʘ ʧʨʘʚʥʘ ʟʘʢʨʠʣʘ ʩ ʦʛʣʝʜ ʥʝʧʦʩʨʝʜʩʪʚʝʥʠʪʝ ʤʫ ʥʫʞʜʠ 

ʠ ʜʝʡʩʪʚʠʪʝʣʥʠ ʠʥʪʝʨʝʩʠ, ʠʣʠ ʢʘʢʪʦ ʙʠʭʤʝ ʢʘʟʘʣʠ ʜʥʝʩ, ʦʩʠʛʫʨʷʚʘʥʝ ʥʘ 

ʥʝʛʦʚʘʪʘ ʠʟʜʨʲʞʢʘ (ʥʘʨʠʯʘʥʘ ʧʦʥʷʢʦʛʘ Ăʧʨʘʚʦ ʥʘ ʠʟʭʨʘʥʚʘʥʝñ, 

ʩʲɦʝʩʪʚʫʚʘʱʦ ʧʦ ʩʠʣʘʪʘ ʥʘ ʝʩʪʝʩʪʚʝʥʦʪʦ ʧʨʘʚʦ ʚ ʧʦʣʟʘ ʥʘ venter ï ʚʞ. D. 

37.9.1.3; 5; 9)43. ʅʷʢʦʠ ʘʚʪʦʨʠ ʦʙʘʯʝ ʪʚʲʨʜʷʪ, ʯʝ ʢʦʛʘʪʦ ʩʝ ʩʧʦʤʝʥʘʚʘ venter, 

ʩʪʘʚʘ ʚʲʧʨʦʩ ʧʦ-ʩʢʦʨʦ ʟʘ ʬʫʥʢʮʠʷ 44. ʅʦ ʪʦʛʘʚʘ ʩʧʦʥʪʘʥʥʦ ʚʲʟʥʠʢʚʘ 

ʚʲʧʨʦʩʲʪ ʤʦʞʝ ʣʠ ʜʘ ʩʝ ʛʦʚʦʨʠ ʟʘ ʠʟʭʨʘʥʚʘʥʝ ʥʘ ʝʜʥʘ ʬʫʥʢʮʠʷ?  

ʊʘʢʘ ʩʝ ʦʬʦʨʤʷʪ ʜʚʝ ʨʘʟʣʠʯʥʠ ʧʦʟʠʮʠʠ ʥʘ ʪʘʟʠ ʟʘʢʨʠʣʘ: ʥʘ ʞʝʥʘʪʘ 

(mulier) ʠ ʥʘ ʜʝʪʝʪʦ ʚ ʥʝʡʥʘʪʘ ʫʪʨʦʙʘ (qui in utero est) (ʩʧʦʨʝʜ ɻʘʡ ʚ D. 

37.9.5.pr). ʈʘʞʜʘʥʝʪʦ ʠʤʘ ʟʥʘʯʝʥʠʝ ʩʘʤʦ ʥʘ ʬʠʥʘʣʝʥ ʤʦʤʝʥʪ, ʩ ʢʦʡʪʦ ʩʝ 

ʠʟʯʝʨʧʚʘʪ ʟʘʜʘʯʠʪʝ, ʧʦʚʝʨʝʥʠ ʥʘ curator ventris, ʢʦʡʪʦ ʠʟʮʷʣʦ ʝ ʘʥʛʘʞʠʨʘʥ 

ʜʘ ʦʩʠʛʫʨʠ ʠʟʜʨʲʞʢʘʪʘ ʠ ʟʘʜʦʚʦʣʷʚʘʥʝʪʦ ʥʘ ʚʩʠʯʢʠ ʥʫʞʜʠ ʥʘ ʤʘʡʢʘʪʘ ʠ 

ʩʲʦʪʚʝʪʥʦ ʠ ʥʘ ʜʝʪʝʪʦ.  

 

 
42  ɺʞ. BONFANTE, P. Istituzioni di diritto romano. (Ristampa corretta della X ed., a cura 

di G. Bonfante e G. Crif¸). Milano, Giuffr®, 1987, p. 179; ʘʚʪʦʨʲʪ ʨʘʟʛʣʝʞʜʘ ñLa 
tutela e la curaò ʚ ʛʣʘʚʘ III ʥʘ ʩʧʝʮʠʘʣʥʘʪʘ ʯʘʩʪ, ʦʟʘʛʣʘʚʝʥʘ ñDiritto di famigliaò. 

43  ɺʞ. BACCARI, M. P. Alimenti. ï In: Enciclopedia di Bioetica e Scienza Giuridica, p. 
300 ss. 

44  Ăʖʨʠʩʪʠʪʝ ʩʲʟʜʘʚʘʪ ʬʠʢʮʠʷʪʘ ʟʘ venter ʢʘʪʦ ʩʫʙʝʢʪ ʥʘ ʧʨʘʚʦʪʦñ, ʥʦ ʥʷʢʦʣʢʦ 
ʧʘʨʘʛʨʘʬʘ ʧʦ-ʜʦʣʫ ʥʘ ʩʲʱʦʪʦ ʩʲʯʠʥʝʥʠʝ ʝ ʟʘʛʣʘʚʠʝʪʦ ñNourrir le ventreò ï ʚʞ. 
THOMAS, Y. Le ventre. Corps maternel, droit paternel, ñLe ventre. Corps maternel, 
droit paternelò. ï In: Le genre humain 14 (1992), p. 227 ss. ɼʨʝʚʥʠʪʝ ʣʶʜʝ ʩʘ ʩʝ 
ʦʢʘʟʘʣʠ ʜʘʣʥʦʚʠʜʥʠ (prospexerunt) ʧʦ ʦʪʥʦʰʝʥʠʝ ʥʘ ʜʝʪʝʪʦ ʚ ʤʘʡʯʠʥʘʪʘ ʫʪʨʦʙʘ, 
ʟʘ ʦʢʝʪʦ ʟʘʧʘʟʚʘʪ ʚʩʠʯʢʠ ʧʨʘʚʘ ʜʦ ʜʝʥ ̫ʥʘ ʨʘʞʜʘʥʝʪʦ. ɺ ʝʜʠʥ ʪʝʢʩʪ ʥʘ ʇʘʫʣ ʦʪ 
ʪʠʪʫʣ IV ʥʘ ʢʥʠʛʘ V ʥʘ ɼʠʛʝʩʪʠʪʝ ʚ ʪʠʪʫʣʘ Si pars hereditatis petatur ʝ ʚʢʣʶʯʝʥ 
ʩʣʝʜʥʠʷʪ ʧʘʩʘʞ: Antiqui libero ventri ita prospexerunt, ut in tempus nascendi omnia 
ei iura integra reservarent é (D. 5.4.3). ɺʞ. ʧʦ-ʩʧʝʮʠʘʣʥʦ ʠ ʧʘʨʘʛʨʘʬ 5: Illud 
sciendum est, si mulier praegnans non sit, existimetur autem praegnans esse, interim 
filium heredem esse ex asse, quamquam ignoret se ex asse heredem esse. Cʨʚ. D. 
38.16.3.10: Est autem tractatum, pro qua partem faciat, quia ex uno utero plures 
nasci possunt. et placuit, si in rerum natura certum sit hanc, quae se dicit 
praegnatem, praegnatem non esse, ex asse iam esse heredem hunc, qui iam natus 
est, quoniam et ignorans heres fit. quare si medio tempore decesserit, integram 
hereditatem ad heredem suum transmittit. 


















































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































