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ABSTRACT - The concept of punishment has developed over time to a
rationalized legal form, yet it remains marked by unresolved tensions.
Retributive justice, criticized since the Enlightenment, is often seen as
legalized revenge, while utilitarian models might raise concerns about
determinism and the erosion of personal responsibility. Punishment’s
inherent violence continues to elude full justification, leading to increased
interest in alternatives like restorative justice. Narrative forms, such as fairy
tales and prison writing, reveal its hidden dimensions. Prison letters, in
particular, expose the harsh reality of incarceration and the disconnection
between inmates and the outside world. Foucault’s idea of punishment as
biopolitical control highlights how modern penal systems replaced public
torture with imprisonment. Neuroscience and forensic psychiatry have
further complicated the notion of responsibility, challenging free will and
traditional legal categories. Yet, retributivism preserves essential legal
principles, such as guilt and legal certainty. While a rethinking of punitive
practices seems essential, completely abolishing punishment remains
problematic. A revised system should, on the one hand, take into account
human dignity and recognize offenders as moral agents; on the other, it
should require judges to critically engage with scientific knowledge,
reaffirming their ethical and interpretive role in the administration of
justice.
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1. The rationalisation of punishment

As is well known, the concept of punishment is of ancient origin and,
over time, has acquired increasing disciplinary autonomy. This
development may be understood as a process of rationalisation of punitive
practices, aimed at circumscribing the field of inquiry to the specifically
juridical notion of penalty. Within this framework, the retributive theory of
punishment (punitur quia peccatum est)! — which has been the subject of
sustained critique since the Enlightenment — has traditionally been
regarded as the most contested justification, often associated with a form of
institutionalised revenge? that closely resembles the pre-legal, mythical
conception of punishment®. The core objection raised against retributivism
lies in its underlying axiological framework, according to which there exists
a necessary link between guilt and punishment — a nexus understood to be
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! However, it would be simplistic to reduce Enlightenment penal humanism merely to the
opposition between retributive and utilitarian theories of punishment. Rather, in
«eighteenth-century criminal law thought, the tension between mildness and severity
proves to be more structuring and decisive than the dichotomy between retributivism and
utilitarianism» (P. AUDEGEAN, Droit pénal et douceur des peines au XVIlle siecle. Considérations
sur quelques études récentes, Rue Descartes, 93(3)/2017, pp. 148-160, here p. 160; our
translation).

2 See L. FERRAJOLL, Diritto e ragione. Teoria del garantismo penale, Laterza, Bari, 1989, pp. 239
ff.

3 See U. CUR, Ii colore dell’inferno. La pena tra vendetta e giustizia, Bollati Boringhieri, Torino,
2019.
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self-justifying, independent of any extra-juridical aims. Penal
Enlightenment thought, by contrast — most notably in the writings of Cesare
Beccaria — challenged any substantive conception of punishment,
embracing instead a fundamentally negative view of punitive action as a
“necessary evil”, justified solely by its preventive function (ne peccetur).
More radically, Beccaria’s notion of punishment entailed a principle of
“penal economy”: it was not only essential to regard punishment as a
“necessary evil”, but also to ensure that it constituted the “minimum
necessary evil”%. In contrast to the theoretical foundations of pre-
Enlightenment criminal justice, Beccaria firmly rejected the idea that the
deterrent power of punishment was proportional to the amount of suffering
inflicted on the offender. This demand for the “mildness” of punishments,
a defining feature of penal humanism, also led to a reduction in the scope
of criminal sanctions. For Beccaria, punishment could only be justified in
cases where an action posed a real threat to the social order — not when it
contravened a moral or religious one. This, in turn, reveals that his principal
aim was a forceful critique of the mechanisms that had enabled the
jurisprudence of the Ancien Régime to exercise discretionary and arbitrary
power.

In any case, the spectrum of utilitarian doctrines grounded in the
principle of the greatest happiness for the greatest number encompasses a
variety of distinct approaches, ranging from special to general prevention
(both positive and negative): from theories of rehabilitation and social
defence to those of general deterrence. This cluster of doctrines is not
without internal contradictions. Utilitarian justification, in fact, involves
challenging theoretical assumptions — such as the predominance of a
reductionist, naturalistic-determinist conception of the person, common to
both deterrent and correctional theories of punishment® — and presents
certain logical pitfalls. In the case of rehabilitative punishment, a
futurological horizon is grounded in a system of values which, however,
ought not to be absolutized. Such perspectives run the risk of conflating law
and morality® and are potentially aligned with models of maximal and

4 See P. AUDEGEAN, Violenza e giustizia. Beccaria e la questione penale, il Mulino, Bologna, 2023,
especially pp. 21 ff.

5 This aspect will be discussed further below.

¢ See L. FERRAJOLI, op. cit., p. 263: «In correctional theories of prevention [...] the confusion
between law and morality, or between law and nature, affects not only the conception of
crime but also that of punishment: the latter is understood, either moralistically or
naturalistically, as a beneficial instrument for the rehabilitation of the offender, guided by
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tendentially unlimited criminal law. However, even paradigms of negative
general prevention, which do not adhere to rehabilitative aims but identify
deterrence as the primary function of punishment, are potentially suitable
to underpin models of maximal criminal law. This is especially true for
those paradigms in which the deterrent effect lies not in the threat of
punishment but in its actual infliction — an approach which could virtually
legitimise punitive interventions marked by maximal severity and devoid
of any certainty or legal safeguards. Indeed, the more modern paradigm of
negative general prevention links the deterrent function of criminal law not
to the exemplary character of the punishment’s imposition, but rather —
indirectly — to its threat as expressed in the provisions of criminal
legislation. Once again, however, such paradigms are not sufficient to serve
as a criterion for limiting punishment within a model of minimal criminal
law. The aim of ensuring the effectiveness of the legal threat of punishment
does not, in fact, place any constraints on the quantity or quality of
penalties: while it may «offer safeguards against judicial penal absolutism,
it fails to provide protection against legislative penal absolutism»”.

Finally, a revised paradigm of negative general prevention has been
proposed — one that takes into account not only the greatest possible well-
being of the majority, but also the least possible suffering of those
punished®. According to this view, the utilitarian calculus of welfare
maximisation cannot ignore an intrinsic limit to punitive action: namely,
that punishment must remain below the threshold of violence beyond

authoritarian projects of individual moralization or social orthopedics that conflict with
the person’s right to be free from coercive practices of transformation». Our translation.

7 Ivi, p. 268.

8 Cfr. Ivi, pp. 325-326: «To establish an adequate doctrine of external justification, as well as
the limits of criminal law, [...] it is necessary to invoke a second utilitarian parameter:
alongside the maximization of well-being for the non-deviant subjects, there is also the
minimization of the necessary suffering imposed on deviants. However, for this second
parameter to serve as a justificatory — or, depending on the case, delegitimizing — purpose,
it cannot be solely related to the goal of crime prevention. When referred to that purpose,
as it is in the Enlightenment principle of the “minimum necessary punishment” [...], it
amounts to a generic criterion of humanitarian common sense, entirely devoid of any
limiting function [...]. Yet, there is another type of purpose to which the principle of
minimal punishment can be measured: namely, the prevention not only of crimes but also
of a distinct kind of harm, antithetical to crime itself, which is often neglected by
justificatory theories [...]. This other harm is the heightened reaction — informal, wild,
spontaneous, arbitrary, punitive but non-penal — that, in the absence of formal penalties,
might arise from the victim or from social or institutional forces allied with them». Our
translation.
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which it would cease to be justified as a rational alternative to informal or
extra-legal sanctions. This perspective aims to articulate a doctrine in which
punishment serves not only a deterrent function with respect to crime, but
also a limiting function against arbitrary sanctions. Even in this case,
however, due to the pragmatism underlying all utilitarian approaches, the
degree of violence that distinguishes rational punishment from
disproportionate punishment is intrinsically dependent on the type of
social welfare being pursued. If the preventive function is tasked with
determining the minimum threshold of punishment, then the maximum
limit that the limiting function seeks to establish will always depend on the
level set by the former — offering, in itself, no intrinsic guarantee of a
genuine minimisation of violence.

From this point of view, the “humanistic” perspective is constantly
threatened by the central value assumed by the teleological projection,
which in fact threatens to invalidate the possibility of «treating crimes that
are identical in their formal aspect in an equivalent manner [...]. The
atypicality necessarily inherent in any re-educative or curative process, as in
any instrument of social defence, “infects” legal formalism in any case»’.
Utilitarianism thus appears intrinsically incapable of providing a
theoretical foundation for rights-based systems of minimal criminal law.
Already for Hegel, the utilitarian logic «falls entirely under the common
concept of one specific thing as against another, or of a piece of merchandise
with which another commodity, namely the crime, can be bought. The state,
as a judicial authority, runs a market in determinacies known as crimes,
which it can buy in exchange for other determinacies [known as
punishments], and the legal code is the list of current prices»™.

2. Exploring the violent dimension of punishment through narrative forms
Although jurisprudence has sought to provide justifications for

punishment, these remain the subject of ongoing debate and contestation,
due to the irreducible violence inherent in the act of punishing — violence

9 M. CACCIARI, Due passi all’inferno. Brevi note sul mito della pena, in U. CURI AND G.
PALOMBARINI, Diritto penale minimo, Donzelli Editore, Roma, 2002, pp. 243-253, here p. 248.
Our translation.

10 G.W.F. HEGEL, On the Scientific Ways of Treating Natural Law, on its Place in Practical
Philosophy, and its Relation to the Positive Sciences of Right (1802-1803), in ID., Political Writings,
ed. by L. DICKEY AND H.B. NISBET, trans. by H.B. Nisbet, Cambridge University Press,
Cambridge, 2004 [1999], pp. 102-180, here p. 139.

266



Per un sapere interdisciplinare sulle istituzioni europee

1/2025

that inexorably escapes any comprehensive rationalisation'. It is no
coincidence, moreover, that a growing need has emerged to theorise and
give greater space to alternative paradigms, such as that of restorative
justice!?.

It is precisely in relation to the aporetic nature of punishment — as
Kafka masterfully suggests in the opening line of In the Penal Colony («It's a
peculiar [eigentiimlicher] piece of machinery»'®) — that certain forms of
narrative offer a means to explore its imaginary. These narratives do not shy
away from engaging with the repressive processes that underpin the
modern conception of punitive action. A paradigmatic example, in this
respect, can be found in folk and fairy tales', where, as Propp notes, the
punishment of the villain constitutes a structural function'®. This narrative
form is particularly well-suited to portraying punishment in a way that also
reveals its unspoken, veiled, or hidden dimensions — especially when one
considers that folk and fairy tales did not originate as oral or literary forms
intended for a child audience'. In this sense, they belong to those forms of
narration that «express not certainty but concern, not conviction but
questioning: doubts and torments rather than answers. They bring to the

11 G. CASADAMONT AND P. PONCELA, Il n'y a pas de peine juste, Odile Jacob, Paris, 2004.

12 See, among others, T. GAVRIELIDES, Routledge International Handbook of Restorative Justice,
Routledge, London, 2021; G. MANNOZZI AND G.A. LODIGIANI, La giustizia riparativa.
Formanti, parole e metodi, Giappichelli Editore, Torino, 2017; S.L. MILLER, After the Crime: The
Power of Restorative Justice Dialogues Between Victims and Violent Offenders, New York
University Press, New York, 2011; A. GARAPON, F. GROSAND T. PECH, Ef ce sera justice. Punir
en démocratie, Odile Jacob, Paris, 2001. Restorative justice was formally established as an
organic discipline for the first time with the so-called “Riforma Cartabia”, which sets out
the rules governing this area by implementing the various provisions present at the
European and international levels, as the “Directive 2012/29/EU” (https://eur-
lex.europa.eu/eli/dir/2012/29/0j; last access: 19/05/2025) and the “CM/Rec(2018)8 -
Recommendation of the Committee of Ministers to member States concerning restorative
justice in criminal matters” (https://search.coe.int/cm?i=09000016808e35f3; last access:
19/05/2025). Restorative justice legislation is contained in Articles 42 to 67 of Legislative
Decree 150/2022 (https://www.normattiva.it/uri-
res/N2Ls?urn:nir:stato:decreto.legislativo:2022-10-10;150; last access: 19/05/2025).

13 F. KAFKA, In the penal colony, in ID., Kafka’s selected stories, trans. by S. Corngold, W.W.
Norton & Company, New York/London, 2007, pp. 35-59, here p. 35.

14 On this, see Elisabetta Orlandi’s essay in this Forum.

15 See V. PROPP, Morphology of the Folktale, trans. by L.A. Wagner, University of Texas Press,
Austin, 1968, p. 63.

16 See ]. ZIPES, Fairy Tales and the Art of Subversion. The Classical Genre for Children and the
Process of Civilization, 2" edition, Routledge, New York/London, 2006, p. 3. See also M.
WARNER, Once upon a time: a short history of fairy tale, Oxford University Press, Oxford, 2014,
pp- 97 ff.
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surface the unresolved part of what human societies must claim to have
resolved in order for punishments to be carried out smoothly and without
contest»'’.

An even more explicit source for capturing the phenomenon of
punishment in all its complexity is undoubtedly prison writing'¥, and more
specifically, the practice of correspondence, which enables the articulation
of inmates’ first-person voices. This form of narration has demonstrated an
extraordinary capacity to reveal how prisons are spaces haunted by a
particular history — often repressed by the collective consciousness —
imposing a double punishment: incarceration itself and the implicit
sentence of oblivion. Prison writing, in fact, often bears witness to life
within spaces of incarceration, the value of which should not lie in fostering
spectacularized or instrumentalized voyeurism, but rather in offering
crucial counterpoints to the certainties perpetuated by a growing
“persecutory impulse”? — a phenomenon testified to by the persistent
problem of prison overcrowding®: «Prisons are particularly intriguing in
this sense because their “public” status, ubiquity and physical enormity sit
alongside a common view of them as hidden and sealed spaces beyond the
comprehension of those “outside”. Consequently, bridges between the
“inside” and the “outside” are important for any conception of prison and
its effects. Prison writing is one such bridge»?. Far from being a mere
vehicle for the representation of prison life to an external readership, prison
writing constitutes a multifaceted practice of subjectivation, resistance, and

17P. AUDEGEAN AND V. GIANNETTI-KARSENTI, Présentation, in IID., Scénographies de la punition
dans la culture italienne moderne et contemporaine, Presses Sorbonne Nouvelle, Paris, 2014
(digital version: https://books.openedition.org/psn/7410; last access: 15/05/2025).

18 See M. KELLY AND C. WESTALL, Prison Writing and the Literary World. Imprisonment,
Institutionality and Questions of Literary Practice, Routledge, New York/London, 2021.

19 See D. FASSIN, Punir. Une passion contemporaine, Le Seuil, Paris, 2017 (English translation:
ID., The Will to Punish, Oxford University Press, Oxford, 2018).

2 See A. CONYERS, V. LYNN, M. LEIGEY, Mass Incarceration in the 21st Century. Realities and
Reflections, Routledge, New York, 2024. See also ANTIGONE, I numeri della detenzione, in EAD.,
Nodo alla gola. XX Rapporto di Antigone sulle condizioni di detenzione, 2024, pp. 17-26
(https://www.rapportoantigone.it/ventesimo-rapporto-sulle-condizioni-di-
detenzione/wp-content/uploads/2024/05/Antigone XXRapporto NodoAllaGola.pdf) and
S. SANTORSO, The Politics of Prison Crowding. A Critical Analysis of the Italian Prison System,
Routledge, New York, 2023 and COUNCIL OF EUROPE, Prison overcrowding remains a problem
in  Europe:  Council of Europe’s annual penal statistics for 2023, 2024
(https://www.coe.int/en/web/portal/-/prison-overcrowding-remains-a-problem-in-
europe-council-of-europe-s-annual-penal-statistics-for-2023; last access 19/05/2025).

21 M. KELLY AND C. WESTALL, op. cit., p. 1.
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counter-narration. In its various genres, prison writing functions
simultaneously as an act of self-expression, a critique of the penal
apparatus, and a documentation of existential perseverance within spaces
designed to negate individuality and suppress agency. Moreover, the
testimonial and affective dimensions of prison writing establish transversal
solidarities: they connect incarcerated individuals not only within a given
institution but across spatial and temporal boundaries. The written word
thus becomes a locus of memory, critique, and humanization, interrupting
the structural silence surrounding carceral institutions and defying the
objectifying gaze of penal rationality?. It functions as an ethically and
politically charged conduit, enabling the contestation of dominant
narratives and the reconfiguration of carceral epistemologies. These
concerns underscore the necessity of rethinking punitive practices through
the interdisciplinary lenses of care studies, feminist theory?, critical race
theory*, and disability studies — while also engaging in dialogue with
adjacent fields such as architecture? and media studies.

3. Punishment as a disciplinary practice?

In addition to the already acknowledged issue of severe prison
overcrowding — against which the call for the decriminalisation of minor
offences and, where possible, a preference for alternative measures to
incarceration is advanced (with a deflationary intent)? — the prison system

22 On this, see Sophie Rothé’s essay in this Forum.

2 See for exemple S.X. PEMBERTON, Prison, in L. DISCH AND M. HAWKESWORTH, The Oxford
Handbook of Feminist Theory, Oxford University Press, Oxford, 2015, pp. 721-740; A. DAVIS,
On Teaching Women's Prison Writing: A Feminist Approach to Women, Crime, and Incarceration,
in Women’s Studies Quarterly, 32(3/4)/2004, pp. 261-279.

2 See ].L. JEFFERS, Justice Is Not Blind: Disproportionate Incarceration Rate of People of Color. In
Social Work in Public Health, 34(1)/2019, pp. 113-121.

% See K.V. ENGSTROM AND E.F.J.C. VAN GINNEKEN, Ethical Prison Architecture: A Systematic
Literature Review of Prison Design Features Related to Wellbeing, in Space and
Culture, 25(3)/2022, pp. 479-503; E. FRANSSON, F. GIOFRE AND B. JOHNSEN, Prison, Architecture
and Humans, Cappelen Damm, Oslo, 2018; M. SANTANGELO, In prigione. Architettura e tempo
della detenzione, LetteraVentidue, Siracusa, 2017.

% See for example L. MCGREGOR, Detention and its Alternatives under International Law,
Oxford University Press, Oxford, 2023; A. STEVENS, C.E. HUGHES, S. HULME AND R. CASSIDY,
Depenalization, diversion and decriminalization: A realist review and programme theory of
alternatives to criminalization for simple drug possession, in European Journal of
Criminology, 19(1)/2019, pp. 29-54.
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exhibits a range of critical shortcomings that seriously compromise respect
for human dignity. Chief among these is the alarming incidence of suicide
and self-harm among prisoners”, which fundamentally challenges the
professed goals of recovery, rehabilitation, and social reintegration. This
also brings into focus the pervasive issue of violence within prisons,
including the risk of mistreatment and abuse of those deprived of their
liberty. Such episodes of violence — particularly those targeting inmates —
do not appear to be isolated incidents, but rather indicative of a deeper,
systemic problem?, which adds to the complex relationship — further
exacerbated by the pandemic — between confinement, mental health?, and,
more broadly, prisoners’ access to adequate healthcare. Moreover, there
exist more insidious forms of violence, such as the binary structure of the
prison system, which does not take into account the complexity of gender
identities®; the insufficient attention paid to female incarceration,
particularly in terms of the lack of dedicated services and resource
shortages®; not to mention the oxymoron represented by parenthood — and
especially motherhood - in prison: the simultaneous need to enforce
punitive measures while accommodating the early upbringing of children
born to incarcerated women creates a paradoxical and often detrimental
system, particularly in terms of the children’s emotional and developmental
well-being*.

In light of this, fifty years on, Foucault’s insight may still hold
significant relevance: the long process of the “rationalisation” of punitive

27 See A.P. MUNDT, P.A. CIFUENTES-GRAMAJO, G. BARANYI AND S. FAZEL, Worldwide incidence
of suicides in prison: a systematic review with meta-regression analyses, in Lancet Psychiatry,

11/2024, PP- 536-544 (digital access:
https://www.thelancet.com/action/showPdf?pii=S2215-0366%2824%2900134-2; last access:
28/05/2025).

28 See ANTIGONE, E vietata la tortura. XIX rapporto di Antigone sulle condizioni di detenzione,
2023 (digital version: https://www.antigone.it/upload/Antigone.XIX.Rapporto.pdf; last
access: 28/05/2025).

2 See A. MILLS AND K. KENDALL, Mental Health in Prisons: Critical Perspectives on Treatment
and Confinement, Springer, Cham, 2018.

3 See M. MAYCOCK, S. O'SHEA AND V. JENNESS, Transgender People Involved with Carceral
Systems: International Perspectives, Routledge, Oxon/New York, 2025.

31 See ANTIGONE, Dalla parte di Antigone. Primo rapporto sulle donne detenute in Italia, 2023
(digital version: https://www.rapportoantigone.it/primo-rapporto-sulle-donne-detenute-
in-italia/wp-content/uploads/2023/06/ANTIGONE PrimoRapporto Donne.pdf; last
access: 28/05/2025); J. HECTOR, Women and Prison, Springer, Cham, 2020.

32 See J.M. EDDY AND J. POEHLMANN-TYNAN, Handbook on Children with Incarcerated Parents:
Research, Policy, and Practice, Springer, Cham, 2019, especially pp. 85 ff.
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practices could be seen as corresponding to a historical shift from
exemplary punishments to «punishment without torture»® (ie.,
imprisonment), marking a possible transition from the paradigm of
“sovereignty” to that of “biopolitics” and suggesting a latent connection
between punishment and power. This evolution casts doubt on the still
unresolved effort to establish a truly “modern” conception of punishment,
as the prison system remains deeply compromised by distorted
mechanisms that raise serious ethical and human rights concerns. But can
this critique be extended to all the disciplines the penal system has
assimilated — most notably forensic psychiatry, which, particularly through
the lens of contemporary neuroscience, seems to question the traditional
categories of punishment and, by extension, responsibility? In what follows,
the aim is to problematize this question and to bring to light the underlying
conceptual tensions it entails.

4. Free will under scrutiny: legal and ethical implications of scientific
advances®

A fundamental question arises about the role of the recent scientific
discoveries in the legal domain. Paradoxically, scientific developments have
revealed both determinism at the macroscopic level and indeterminism at
the quantum level — each with profound consequences for how we
understand human actions. If we adopt a deterministic framework, viewing
human actions as natural events embedded in a causal chain, then they are
seen as effects determined by prior causes. They are, in a sense,
predetermined. This perspective has two major implications for law and the
theory of punishment:

1. One option is to accept the validity of determinism — i.e., that any
human action x is caused by a prior natural cause y —, to assume that moral
responsibility requires free will and that this one is not compatible with a

3 M. FOUCAULT, Discipline and punish. The Birth of the Prison, trans. by A. Sheridan, Vintage
Books, New York, 1995, p. 74.

3 From this point onward, the essay is part of the project Collective Responsibility towards
Nature and Future Generations (ReNa), that has received funding from the European Union’s
Horizon Europe Research and Innovation Programme under the Marie Sktodowska-Curie.
Grant agreement No 101064728. Funded by the European Union. Views and opinions
expressed are however those of the author(s) only and do not necessarily reflect those of
the European Union or the European Research Executive Agency (REA). Neither the
European Union nor the granting authority can be held responsible for them.
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deterministic worldview, from which it follows that: if x is entirely
determined by y, then the agent lacks alternative possibilities® (- free will);
if there is no free will, then moral responsibility cannot be assigned (- free
will = - responsibility); if there is no responsibility, then retributive
punishment — which depends on the concept of desert — is unjustified (=
responsibility = - justified punishment), which means that retributivism
fails. According to this argument, determinism leads to the collapse of the
retributive justification for punishment and in light of this, alternative
models to retributive justice (e.g., consequentialist, rehabilitative or
preventive approaches) are proposed*. However, it remains debatable
whether such alternatives can offer a more just or effective legal system.

2. Alternatively, the very premise of the argument — the adoption of a
deterministic framework — can be critically reconsidered and discussed,
prompting a rethinking and reconceptualization of key concepts. This
reassessment must also take into account the practical needs of legal
systems and ethical praxis, which cannot easily function without the

% The ability to make alternative choices (in German, Hitte-anders-Konnen) is what
underpins Willensfreiheit (freedom of the will), which is distinct from Handlungsfreiheit
(freedom of action). The latter is far less problematic and refers to the capacity to act
without external obstacles or constraints. When we attribute responsibility, we are mostly
presupposing the first type of freedom. On this, see at least M. QUANTE, Einfiihrung in die
Allgemeine Ethik (6. Auflage), WBG, Darmstadt, 2017, especially chapter X (Freiheit,
Verantwortung und Determinismus), pp. 165-180.

3% Derk Pereboom is among the proponents of free will skepticism, from which he derives
a rejection of retributivism based on basic desert. He argues that this model is morally
flawed, as it relies on vindictive emotions. Consequently, he seeks alternative theories of
punishment that do not depend on the existence of free will. One such alternative is
deterrence theory, which justifies punishment as a means of preventing future harm and
protecting public safety. As is evident, this approach reflects a form of utilitarianism rooted
in Bentham’s earlier vision of justice. See D. PEREBOOM, Free Will Skepticism and Prevention
of Crime, in E. SHAW, D. PEREBOOM AND G.D. CARUSO (eds.), Free Will Skepticism in Law and
Society. Challenging Retributive Justice, Cambridge University Press, Cambridge, 2019, pp.
99-115. See also F. FOCQUAERT, Free Will Skepticism and Criminal Punishment: A Preliminary
Ethical Analysis, in E. SHAW, D. PEREBOOM AND G.D. CARUSO (eds.), op. cit., pp. 207-236.
Focquaert argues that «it is extremely unlikely, both theoretically and scientifically, that
we possess the kind of free will that legitimates desert-based punishment». Inlight of this,
she explores alternative models, such as the non-retributive account of moral
responsibility. [vi, p. 209. For a highly fruitful reconstruction of the debates surrounding
free will and a critical examination of the various positions, see the work of Mario De Caro,
to whom I am also grateful for encouraging me to actively engage with these issues. See,
at least, M. DE CARO, Libero arbitrio e imputabilita 0ggi, in La legislazione penale, 6.12.2024, pp.
1-22 (https://www lalegislazionepenale.eu/wp-content/uploads/2024/12/De-Caro.pdf) and
M. DE CARO, Azione, il Mulino, Bologna, 2008.
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ascription of responsibility and some form of punitive justice. This
argument may develop along the following line.

If the adoption of a deterministic worldview — and its opposition to
indeterminism — are critically examined, it becomes clear that both positions
hold some truth and some limitations, and that neither is necessarily
incompatible with the concept of freedom. Determinism, demonstrated at
the macroscopic level through empirical studies, remains contested.
Experiments often rely on artificial settings and largely overlook complex,
higher-order cognitive processes such as distal intentions — long-term goals
and planning — as opposed to proximal intentions, which are more
immediate and typically targeted by current methodologies. As a result,
certain forms of authorship and agency — such as long-term planning,
intervention control (i.e., the ability to interrupt or modify habitual or
preplanned actions), and character formation — resist meaningful denial and
cannot be conclusively falsified through current scientific methods*. At the
quantum level, indeterminism appears to be empirically supported.
However, it remains unclear whether such findings are applicable to human
agency at the neurological or behavioral level®. Even if they were, it would
be limiting, if not even wrong, to base freedom exclusively on
indeterminism®.

37 For further exploration of these issues, see C. BAGNOLY, Teoria della responsabilita, il Mulino,
Bologna, 2019, especially chapter four (Argomenti scettici: la volonta libera), pp. 91-122.

3 Gerhard Roth argues that, in no case, can quantum indeterminism serve as the basis for
the alternativist notion of free will (alternativistischer Willensfreiheitsbegriff). See G. ROTH,
Verantwortung, Determinismus und Indeterminismus, in L. HEIDBRINK, C. LANGBEHN AND J.
LOH (eds.), Handbuch Verantwortung, Springer, Wiesbaden, 2017, pp. 295-313, especially p.
310. By contrast, there are positions — like that of Roger Penrose — that argue free will may
in fact derive from quantum indeterminism. See R. PENROSE, The Emperor’s New Mind:
Concerning Computers, Mind s and the Laws of Physics, Penguin Books, NY, 1991. Elizabeth
Shaw highlights that, according to free will skeptics, even if quantum phenomena were
proven to impact human behavior, they would still fall short of offering a credible basis for
retributive responsibility. See E. SHAW, The Implications of Free Will Skepticism for Establishing
Criminal Liability, in E. SHAW, D. PEREBOOM AND G.D. CARUSO, Free Will Skepticism in Law
and Society, cit., pp. 192-206, especially p. 195.

% As Michael Quante writes: «<We all know that mere indeterminism, by itself, is not
sufficient for a person to be autonomous and capable of acting responsibly» (my
translation). M. QUANTE, Antropologia pragmatista. Padova Lectures, edited by A. MANCHISI,
Padova University Press, Padova, 2020, p. 107. For a deeper exploration of the various
positions that have emerged within the rich and complex debate on free will — ranging
from determinism in its various forms (such as soft and hard determinism), to
indeterminism, and from there to compatibilism and incompatibilism — see at least ]J.
SCHALIKE, Verantwortung, Freiheit und Wille, in L. HEIDBRINK, C. LANGBEHN AND ]. LOH
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Therefore, current scientific accounts — whether deterministic or
indeterministic — do not provide a definitive answer%. They may inform,
but not resolve, the enduring debate over free will, which perhaps cannot
be conclusively settled. As Quante states, «autonomy and responsibility (as
well as the evaluative practices tied to our being autonomous persons and
responsible agents) are in fact compatible with both determinism (as such)
and indeterminism»*!.

If the uncertainty surrounding free will is acknowledged, it is still
possible to avoid the implications of the first position — which leads to the
rejection of responsibility altogether — by upholding free will as a normative
fiction. For instance, German criminal law needs this approach to preserve
the coherence of its legal framework*. Alternatively, it is possible to
abandon the notion of free will without abandoning responsibility
altogether. In this view, responsibility has been grounded in other
foundations — such as practical reasoning, the agent’s capacity to give
reasons for their actions®, and the notion of ethical freedom, understood as
a socially embedded and contextually developed capacity. This does not

(eds.), op. cit., pp. 277-293. See also M. QUANTE, Einfiihrung in die Allgemeine Ethik, cit.,
chapter X.

40 On this, see C. BAGNOLL, op. cit., chapter four.

4 M. QUANTE, Antropologia pragmatista, cit., pp. 107 ff.

# In German criminal law, punishment is fundamentally grounded in the concept of Schuld
(guilt). Consequently, abandoning the notion of free will — as the basis of Schuld — would
profoundly destabilize the entire legal system. If the possibility of having acted otherwise
were denied, punishment could no longer be legitimately justified within this framework.
Nikolaos Pavlakos argues that free will can still be upheld, exactly because it has not been
conclusively falsified by science. In this light, free will may be still admitted as a necessary
condition for guilt, not as an empirically proven fact, but as a normative fiction, or a
Kantian regulative idea, that enables the very functioning of legal practice and serves as a
safeguard for individual freedom. Without free will, Pavlakos warns, the result would be
a form of legal dystopia, in which punishment could no longer be proportionate to personal
guilt. Instead, he maintains that punishment must always be determined in accordance
with the degree of culpability. See N. PAVLAKOS, Willensfreiheit und normativer Schuldbegriff.
Eine interdisziplinire Untersuchung zwischen Naturwissenschaften, Philosophie und
Strafdogmatik, in ARSP, 110(4)/2024, edited by K.Y. ALBRECHT, G. BATTISTONIAND S. ZUCCA-
SOEST, pp. 536-550.

# As Quante writes: «What is required in our ethical practice for the attribution of
responsibility is the capacity to decide and act for reasons» (my translations), denoting the
human ability to orient action in accordance with values and norms that one can
acknowledge and offer as reasons. M. QUANTE, Einfiihrung in die Allgemeine Ethik, cit., pp.
176-177. This shows that the concept of rationality operates intrinsically within the law
itself. See A. FARANO, Legal Responsibility between Morality and Mind, in RPhR, 1/2025, edited
by G. BATTISTONI, C. WIRSING AND S. ZUCCA-SOEST, pp. 21-32.
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mean that cognitive capacities are not recognized as necessary; rather, they
are preconditions for our practice of attributing responsibility, enabling
preconditions for being rational decision-makers*. While this alternative
may appear more feasible from an ethical standpoint, it might still present
challenges when applied to the domain of criminal law. In any case, the
notion of free will seems to remain a metaphysical presupposition
underpinning both ethical and legal practices, despite ongoing efforts to
reconcile it with scientific explanations.

5. Assessing legal responsibility: mental capacity and the new scientific
frontiers of criminal justice

Consequently, some form of mental capacity is generally recognized
as essential to the practices of attributing responsibility and determining
punishment — even within frameworks that embrace free will skepticism or
endorse revisionist theories. The requirement of mens rea — the guilty mind
— continues to be a cornerstone of criminal law, even in models that attempt
to move beyond retributivism®. For decades, science — especially forensic
psychiatry — has contributed to assessing defendants’” mental states.
However, recent applications of neuroscience risk significantly
transforming, if not distorting, the original purpose of forensic psychiatry.

# Quante argues that our practice of attributing responsibility is ascriptivist in the sense that
«when we hold someone responsible for a given action, we do not refer — through a
theoretical attitude — to properties or capacities of a subject that precede our practice. [...]
It is only through our practice of ascribing responsibility that the essential facts relevant to
that practice are constituted» (my translation). M. QUANTE, Antropologia pragmatista, cit.,
pp- 160-161. See also M. QUANTE, Einfiihrung in die Allgemeine Ethik, cit.: «It is only our
ethical practice that gives the concept of freedom a philosophically demonstrable content»
(my translation). Ivi, p. 175.

4 Shaw attempts to preserve the requirements of actus reus and mens rea within a legal
framework that abandons retributivism. She thus proposes alternative justifications for
these principles, emphasizing values such as liberty and moral communication, rather than
relying on the traditional concepts of free will and retribution. See E. SHAW, op. cit.
However, maintaining these legal principles without the foundational framework that
originally supported them presents significant challenges. Shaw makes, however, an
important point: even for free will skeptics, it is still possible to acknowledge the agent’s
capacity to give reasons for their actions. This, in some way, preserves the possibility of
attributing responsibility without the need to account for libertarian free will as suggested
above. [vi, p. 199.
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This discipline developed in the 19th century, particularly in
Germany, as part of a broader transformation in criminal law: the increasing
focus on the agent’s subjectivity in determining both the nature of the crime
and the corresponding punishment. Central to this transformation was the
assessment of guilt (Schuld) and the evaluation of the offender’s cognitive
and volitional capacities. Gradually, the involvement of experts became
indispensable — professionals capable of evaluating the defendant’s mental
state at the time of the offense“. This marked a significant advancement in
criminal law, as it finally allowed for the individual’s mental condition,
intentions, and abilities to be taken into account, enabling a more just form
of punishment that respected the rights and the dignity of the person. This
shift, along with the emphasis placed on mens rea in determining criminal
liability, paved the way for the application of neuroscience and other
scientific discoveries in the legal domain, particularly in two main areas:
assessing the defendant’s mental capacity and evaluating the potential risk
of reoffending.

1. As already argued, mental capacity remains essential both for the
attribution of legal responsibility and for determining a proportionate
punishment. In this context, neuroscience plays a growing role in
identifying brain abnormalities or genetic factors that might impair
behavioral control, thereby diminishing or even nullifying culpability.
Consequently, it aims at refining and better defining the insanity defence?,
based on the agent’s mental capacity.

2. The predictive use of science introduces new challenges, as it shifts
the focus from judging past actions to managing future risks, raising ethical
concerns about the limits of state intervention and the presumption of
individual autonomy. Currently, algorithms are being used to assess and
prevent the potential dangerousness of offenders, determine the
appropriateness of the sentence, and estimate the likelihood of reoffending.
However, this approach risks reviving the logic of criminal anthropology,
promoting a reductionist view of the human being — one that judges

4 For a more in-depth exploration of these aspects, which are only briefly mentioned here,
as well as of the role played by philosophy — particularly the thought of Kant and Hegel —
in this process, may I be permitted to refer to my own work on this matter: G. BATTISTONI,
I privilegio della follia. Hegel tra diritto, morale e antropologia, Il Mulino, Bologna, 2024.

47 This, once again, reflects a retributive understanding of justice and punishment. See A.
FARANO, op. cit. Accordingly, the use of neuroscience in this context continues to rely on
foundational assumptions rooted in retributivist thought.

276



Per un sapere interdisciplinare sulle istituzioni europee

1/2025

individuals based on who they are, rather than on what they do*.
Furthermore, these algorithms often reflect the biases and subjective
frameworks of their programmers, making their outputs potentially
arbitrary and, as a result, unreliable.

That said, despite the various challenges to retributivism and the
proposals for alternative models, it still seems difficult to entirely abandon
its fundamental paradigm and requirements — like the mens rea and the
agent’s ability of self-determination on the basis of responsibility. To do so
would risk treating all human beings as if they were innocent by default —
something that, in fact, applies only to animals, since even children possess
the potential to develop their mental capacities, and individuals with
mental disorders can, in many case, regain them - or distributing
punishment arbitrarily, in a manner resembling a juridical dictatorship or a
system of preventive control.

6. Concluding remarks

Despite its limitations, retributivism thus preserves essential legal
principles that cannot be easily discarded. Among them is the nulla poena
sine culpa principle, which grounds the legitimacy of punishment in guilt
and responsibility®. Equally crucial is the nullum crimen, nulla poena sine lege
principle, which ensures that crimes and punishments must be defined by
law, thus safeguarding legal certainty and proportionality. Rather than
calling for the complete abolition of punishment, efforts should focus on
reforming how it is understood and implemented. Prisons, for instance,
raise serious concerns due to inhumane conditions that often worsen rather
than rehabilitate criminal behavior. Yet, if we were to reconceive
incarceration not as mere confinement — as in the early psychiatric hospitals
of the late eighteenth century — but as a process aimed at restoring the
humanity and dignity of offenders as persons —just as Philippe Pinel started
to see hospices as places of care rather than mere confinement® -

4 For a deeper examination of this compelling insight, drawing on the tools offered by
Hegelian philosophy to critique the application of algorithms for such preventive
purposes, see C. MAGNI, Investigating the Algorithmic Sentencing with Hegel, in F. IANNELLI
AND K. VIEWEG (eds.), Hegel und die Herausforderungen unserer Zeit/Facing the challenges of
our time with Hegel, Brill/Fink, Paderborn, 2025, pp. 65-79.

# See N. PAVLAKOS, op. cit.

50 See G. BATTISTON], op. cit.
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punishment itself could become part of a rehabilitative pathway®. In this
way, it may remain compatible with a revised, hybrid retributive
framework>2,

The complete elimination of punishment and retributivist
requirements appears highly problematic, both because, as Hegel argued,
punishment also “honors” the rational agency of the wrongdoer -
recognizing their capacity to act and take responsibility for their actions —
and because, in light of contemporary challenges such as environmental
harm, a functioning system of punishment still seems not only useful but
necessary, particularly for its deterrent effect®>. While many problems
remain to be addressed and many paths remain open, it seems clear that the
practices of responsibility attribution and guilt assessment are
indispensable in democratic societies, which aim at recognizing all
individuals as capable of acting according to — or against — legal and ethical
norms and reasons. Finally, in response to the challenges posed by scientific
expertise and the frameworks it imposes®, the role of the judge must be
reaffirmed. Judges must not passively defer to expert knowledge®, but
instead engage in critical reflection, asserting a form of moral subjectivity

51 Caruso and Pereboom propose a non-punitive alternative to retributive punishment,
which they identify as the public health-quarantine model, grounded in public health
ethics and oriented toward rehabilitation and reintegration. This model focuses on the
social conditions that contribute to criminal behavior, aligning with a broader vision of
social justice. According to the authors, such an approach would avoid what they see as
the excessive and morally problematic forms of punishment associated with retributivism.
See G.D. CARUSO AND D. PEREBOOM, A Non-Punitive Alternative to Retributive Punishment, in
F. FOCQUAERT, E. SHAW AND B. N. WALLER (eds.), The Routledge Handbook of the Philosophy
and Science of Punishment, Routledge, New York and London, 2021, pp. 355-365.

%2 For the main theories and justifications of punishment, see R. CANTON, Theories of
Punishment, in F. FOCQUAERT, E. SHAW AND B. N. WALLER (eds.), op. cit., pp. 5-17. On the
attempt to revitalize a hybrid theory of punishment, drawing on the insights of H.L.A.
Hart, see Z. HOSKINS, Hybrid Theories of Punishment, in F. FOCQUAERT, E. SHAW AND B. N.
WALLER (eds.), op. cit., pp. 37-48.

5 In such contexts, punishment may also serve a deterrent function, thus resulting in a
hybrid framework that combines retributive and utilitarian elements. See, for instance, M.
FAURE AND M. VISSER, How to Punish Environmental Pollution? Some Reflections on Various
Models of Criminalization of Environmental Harm, in European Journal of Crime, Criminal Law
and Criminal Justice, 4/1995, pp. 316-368. More recently, Y. WANG, Y. L1, Z. MA AND J. SONG,
The Deterrence Effect of a Penalty for Environmental Violation, in Sustainability, 11/2019, pp. 1-
19.

5 See Vera Moser’s article in this Forum.

% See Alessia Farano’s article in this Forum.
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both of the defendant and of the judge which found its full legitimacy —
already in the Hegelian vision of justice®.

Consequently, rather than abandoning retributivism entirely, it may
be more productive to reconsider and to critically integrate its core
principles into a broader and more flexible framework. In doing so, the role
of narrative remains central: whether legal, literary, or scientific, it
continues to define how we understand human conduct and how we seek
to respond to it justly in a changing world.

% See G.W.F. HEGEL, Elements of the Philosophy of Right, edited by A.W. WOOD, translated by
H.B. Nisbet, Cambridge University Press, NY, 1991, especially the part on The
Administration of Justice (§§ 209 ff.).
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