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been dominated by single authored sums. The biases inherent in such a model have
become all too obvious, which is why Public International Law: A Multi-Perspective
Approach is just the collection we needed. International law will only be reconfigured
in decades to come if the extent to which it has meant very different things for different
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PREFACE/FOREWORD

The teaching of international law is governed by exclusions. Although international
law — like no other field of law — is shaped by global, universal aspirations, its teaching
is provincial financially, personally, geographically, and epistemologically. With this
perspective in mind, we decided to initiate this textbook on public international law in
spring 2021. It has been created within the fabric of OpenRewi. Initially, OpenRewi,
which stands for open rechtswissenschaft (German: ‘legal scholarship” or ‘legal science’),
was founded in Germany and focused on publishing German textbooks and casebooks.
The idea behind the initiative is to use the possibilities the internet offers to contribute
to reducing some of the existing exclusions: today it is possible to publish digitally

and make content available at no cost to everyone around the globe with an internet
connection. Accordingly, all teaching materials created by OpenRewi are published as
Open Educational Resources (OER). This allows students and teachers to freely access,
use, modify, and share these resources independent of institutional affiliation, region,
and economic status.

However, a perhaps even greater need for OER exists in the field of international
law, with huge global disparities existing in terms of access to high quality teaching
materials. It is not farfetched to say that the potential offered by the internet to make
knowledge widely accessible has not been realised in international law. If textbooks are
available digitally, they remain behind a paywall. Indeed, to the best of our knowledge,
not a single international law textbook exists which is freely accessible and reusable in
line with Open Access terms.

Amid a global pandemic and after numerous all-too-familiar video conferences, we
thus decided to fill this gap. Timidly and uncertainly, we published a call for authors.
This call aimed at overcoming legal and technical barriers to create the first-ever
collaboratively written and openly accessible textbook in international law.

It quickly turned out that our worries were unfounded. Over 100 authors, among
them both established scholars and younger researchers, responded with their ideas.

It became obvious that the idea of an open textbook hit a nerve, and that many shared
our feeling that teaching materials in international law need to become more accessible.
However, it was evident to us that Open Access has to mean more than facilitating
access. What need to be ‘opened’ are also processes of knowledge production and
scholarship themselves.

The approach we thus opted for in elaborating this textbook is reflected in its
title: we deliberately chose a multi-perspectivist approach. With this, we mean that the
textbook aims to represent a diversity of perspectives in at least three ways: intellectual
approaches, gender, and regional representation. We were partially successful in this
respect. Never before have so many critical scholars contributed to a textbook on
public international law. Never before have authors of an international law textbook
lived on all inhabited continents. Never before have more women and non-binary
people than men contributed to an international law textbook as authors. However,
we must also concede and disclose that we did, to some extent, reproduce existing
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power structures and hierarchies when selecting authors. We have shared our call for
authors on platforms that are primarily read by people from the Global North. We
selected authors based on proposals that seemed familiar to us in terms of language
and thinking. Only one author based at an institution on the African continent
and one Chinese author contributed to our textbook. The textbook is published
in English and therefore requires a certain language proficiency, which presupposes
economic and cultural capital that is unequally distributed globally. Furthermore,
selections also cause rejections, and so we would like to express gratitude to all
unsuccessful applicants once again.

Multi-perspectivism for us also meant designing the writing process in
ways that allowed for inclusivity. After we had selected the authors, further
video conferences followed in which we discussed the structure, content, and
approach of the textbook as a collective. The result of these discussions was
the table of contents and didactic concept of this textbook described in more
detail below. Based on this, all authors could choose their desired chapters. Like
other OpenRewi projects, we used the Wikimedia Foundation’s open platform
Wikibooks to create our textbook. The platform enables the free creation and
publication of digital books. Each chapter of our book has been allocated its own
page on Wikibooks. This allows readers, authors, and editors to track, comment,
and correct all developments of a chapter.

The goal of this multi-perspectivist approach to producing a textbook consists
in not only reproducing conventional knowledge about international law but
also allowing students to question it. Multi-perspectivism, therefore, also means
departing from the standard of the textbook genre. The genre of the textbook has
been one of the main tools through which a particular perspective — the perspective
of a white, European man — has been allowed to portray itself as objective and thus
usurp the place of the universal. Three main features of the book’s composition
are supposed to work to break up this standard narrative: First, even though there
is a distinct part covering history, theory, and methodology, the chapters in this
part are only supposed to deliver the relevant background knowledge to be able
to understand the historical and theoretical underpinnings of each chapter. Most
chapters contain extensive historical and theoretical contextualisations themselves
instead of just reproducing the standard textbook narrative. Second, chapters on
different approaches and methodologies are relatively detailed and focused on critical
approaches. While it may be confusing for students to some degree to be introduced
in relative detail (compared to other textbooks) to, for example, Feminist, Marxist,
and Third World Approaches to International Law, and with interdisciplinarity,
without first being introduced to the core concepts that usually stand at the
beginning of a textbook, this confusion is not accidental but calculated. The idea
is that students will encounter ways of looking critically at the standard way of
conceiving international law before they encounter this standard narrative — not the
other way around, as is most often the case. Third, and maybe most obviously, the
book is not pretending to offer a single perspective that could be framed as universal.
The authors who have contributed to the book come from diverse backgrounds
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and have received their professional formation in different ways. While we have,
of course, strived for a degree of cohesiveness that allows students to work with
this book as a coherent whole rather than as a set of loosely connected individual
chapters, we have not imposed a single perspective or approach on our diverse
authors. Their individual voice and perspective are palpable, and students will be
able to appreciate each of these perspectives as what it is — a perspective that they
can take as a reliable source for the knowledge and the skills they need in order to
be able to craft an international legal argument but still one perspective that they are
invited to question.

However, some limitations remain. Writing a textbook as a collective composed
of a majority of female and non-binary scholars and of many scholars located
in or having a diasporic or ancestral connection to the Global South does not
eliminate all the problems of exclusion and hierarchisation inherent in writing
a textbook. Writing a textbook that counts as an instance of the genre involves
reproducing, at least to some degree, the standard textbook narrative associated
with mainstream international law. Reproducing this standard narrative is not only a
matter of complying with the conventions of the genre, but it also has connections
to questions of how to contribute to a profession of international law that is more
accessible. Access to the profession is mediated through examinations that students
have to pass. These examinations, in most non-elite places of higher education, will
ask students to reproduce the standard textbook narrative in some form. Therefore,
where this textbook adheres to this narrative it does so not in spite of but because of
the fact that this is the narrative that has established itself as dominant — not through
intellectual persuasion but through imperialism and hegemonic moves. Part of the
dominant narrative this textbook knowingly reproduces is the distinction between
the different parts of the textbook, split into a first part covering ‘History, Theory,
and Methods’, a second part devoted to ‘General International Law’, and a third part
introducing students to ‘Specialised Fields’ of international law. Nothing beyond the
conventions of the field provides an explanation for why, for example, international
human rights law counts as a specialised field whereas the law of immunities or
diplomatic relations pertains to ‘general international law’. The same can be said
for many aspects reflected in the composition and content of the book. We hope,
however, that the multi-perspectivist approach can allow students to not only
familiarise themselves with the standard textbook narrative but to see its contingency
from the beginning and therefore embark on their international law journey with
their critical minds sharpened.

From the beginning, we wanted to publish the textbook in a printed version
as well, with an established publisher, in order to raise its visibility, and to offer its
readership a further seal of quality in addition to the open peer review process. After
some informational contact with well-known publishers since the beginning of
2023, we were incredibly grateful when Routledge got back to us with enthusiasm.
From that point on, it was clear to us that we wanted to publish the textbook with
Routledge. We are sincerely grateful to Emily Kindleysides and Chloe Herbert at
Routledge for their professional, kind, and efficient support. We received financial
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support from the German Centre for Integration and Migration Studies (DeZIM)
with funds from the German Ministry of Family Affairs, Senior Citizens, Women
and Youth. This financial support has made it possible for us to keep this publication
Open Access. We therefore remain deeply grateful to DeZIM, particularly to

Dr. Noa Ha, Volker Knoll-Hoyer, Dr. Cihan Sinanoglu, and Benjamin Schwarze.
Eva Vogel has been immensely helpful, supporting us in finishing the manuscript
and providing feedback from a student’s perspective.

§§9
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HISTORY, THEORY,
AND METHODS






CHAPTER1
HISTORY OF
INTERNATIONAL LAW

SUE GONZALEZ HAUCK

BOX 1.1 Required Knowledge and Learning Objectives

Required knowledge: None

Learning objectives: Understanding the historical references in other chapters
of the book; common references to international law’s historical origins and
development.

BOX 1.2 Interactive Exercises

Access interactive exercises for this chapter' by positioning your smartphone
camera at the dot-filled box, also known as a QR code.

Figure 1.1 QR code referring to interactive exercises.

A. INTRODUCTION

Scholarly disciplines are constituted through how they tell their history. It is impossible
to understand public international law without understanding its history. This does not
imply revealing the true essence of international law by pinpointing a fixed origin or
unveiling the correct way to interpret specific legal doctrines through their origins.?
Nevertheless, histories of international law do teach about the creation of rules,

1 https://openrewi.org/en-projects-project-public-international-law-history-of-international-law/
2 Anne Orford, International Law and the Politics of History (CUP 2021).

DOI: 10.4324/9781003451327-2
This chapter has been made available under a (CC-BY-SA) 4.0 license.
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institutions, concepts, and doctrines, shedding light on how the law perpetuates past
injustices into the present.” Importantly, learning about international law’s contribution
to domination, exploitation, and injustice entails learning how the world can be
changed for the better.

B. OF ORIGINS AND FOUNDING MYTHS
I. CHOOSING A STARTING POINT

Histories necessarily require a starting point. Distinct approaches to international legal
history are, in part, characterised by differing methods of selecting and portraying

this starting point. While some accounts trace international law’s origins to the rules
governing inter-polity relations in ancient India, Mesopotamia, Syria, Egypt, Greece,
and Rome,* the most prevalent starting point consists of the combination of Hugo
Grotius’ work De jure belli ac pacis (Latin: ‘Of the Law on War and Peace’) in 1625 and
the Peace of Westphalia in 1648. This common point of departure typically aligns

with a conception of history as an endeavour that portrays ‘how things actually were’

in the past.®> Not all approaches to history, however, assume ‘the existence of immobile
forms that precede the external world of accident and succession’.® An alternative
perspective on origins seeks starting points not as temporal markers for the foundation
of something, but as the circumstances that best explain its emergence, formation, and
heritage.” Another approach to history rejects such origin stories altogether, arguing that
past events, ideas, and people must be examined only for their role in their own time.?
However, lawyers are typically ‘trained in the art of making meaning move across time’.’

Choosing a starting point for the history of international law presupposes knowing, at
least roughly, what international law 1s. The dominant understanding of international
law portrays it as the legal framework governing relationships between sovereign
States.!” From this point of view, the starting point in the history of international law
must depict how States and sovereignty emerged and when sovereign States started to
have relationships governed by law. If international law is, more broadly, understood as
law of global encounter,'’ one may infer that the interactions shaping the laws currently

(8]

Cf. Alasia Nuti, Injustice and the Reproduction of History: Structural Inequalities, Gender and Redress (CUP 2019).
Hiralal Chatterjee, International Law and Inter-State Relations in Ancient India (Mukhopadhyay 1958); David ]
Bederman, International Law in Antiquity (CUP 2004).
Leopold von Ranke, Geschichten der romanischen und germanischen Vilker von 1494 bis 1514 (Duncker & Humblot
1885) 8.
6 Michel Foucault, ‘Nietzsche, Genealogy, History’ in Michel Foucault and Donald F Bouchard (eds), Language,
Counter-Memory, Practice (Donald F Bouchard and Sherry Simon trans., Cornell University Press 1977) 142.
Ibid 145.
Mark Bevir, ‘The Contextual Approach’in George Klosko (ed), The Oxford Handbook of the History of Political
Philosophy (OUP 2011) 11.

9 Anne Orford, ‘On International Legal Method’ (2013) 1 LRIL 166, 172.
10 On States, see Green, § 7.1, in this textbook.
11 Sundhya Pahuja, ‘Laws of Encounter: A Jurisdictional Account of International Law’ (2013) 1 LRIL 63.

&~
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HISTORY OF INTERNATIONAL LAW 5

governing global encounters did not primarily and exclusively arise from interactions
between States but between Empires, the inhabitants of the land these Empires sought
to conquer, and the companies they sponsored to carry out these conquests.

Il. INTERNATIONAL LAW’S FOUNDING MYTHS AND THE PROBLEM
WITH HISTORIES OF GREAT MEN

International law is famously riddled with institutional anxiety: ‘Does it even exist?’,
‘Does it matter?’, ‘Is it really law?’,'* and, ‘Are we, international lawyers, the good

guys’ or, as the popular meme goes, ‘Are we the baddies?’"? International law has
affirmed its existence by providing a ‘birth certificate’ (the Peace Treaties of Miinster
and Osnabriick or ‘Peace of Westphalia’) and a ‘father’ (mainly Hugo Grotius)."
Together, the Peace of Westphalia and Grotius’ work De iure belli ac pacis libri tres (Latin:
“Three books on the law of war and peace’) established State sovereignty as the source
of international law’s binding force, thus establishing international law as real law.
Additionally, grounding international law’s existence in peace treaties and casting Hugo
Grotius as a secular, peace-loving humanitarian has allowed international lawyers to see
themselves as invested in a project serving humanity in the pursuit of peace, order, and
justice. In contrast, Third World Approaches to International Law' (TWAIL) scholars
have drawn attention to international law’s sustained and central role in legitimising and
maintaining the colonial project. These critical histories of international law draw a
different line of continuity from the writings of Hugo Grotius and Francisco de Vitoria
to the establishment of international law as a formalised discipline in the 19th century
and to international law in its present form.

As the newly founded Dutch Republic was looking to assert itself against Portugal
and Spain, the Dutch East India Company (VOC) asked Grotius to write a defence of

1.1 Grotius

the Company’s privateering campaign in waters under Portuguese contro
completed the resulting manuscript, De Indis, in 1607—1608 and published part of it
in 1609 under the title Mare Liberum (Latin: ‘“The Free See’). In his subsequent work,
De jure belli ac pacis, Grotius provided a comprehensive treatise on international law
combining natural law perspectives — grounding legal validity in sources beyond law,
such as God or reason — with positivist concepts, deriving legal validity from rules

and the sovereign’s will and consent.”” The comprehensive systematicity and fusion of

12 See Quiroga-Villamarin, § 2.3; and Etkin and Green, § 3.1, in this textbook.

13 https://imgflip.com/i/5uzgnv

14 See Randall Lesaffer, ‘The Grotian Tradition Revisited: Change and Continuity in the History of International
Law’ (2002) 73 BYBIL 103, 104, with further references.

15 See Gonzalez Hauck, § 3.2, in this textbook.

16

o)

Martine Julia van Ittersum, ‘Hugo Grotius: The Making of a Founding Father of International Law’ in Anne
Orford and Florian Hoftmann (eds), The Oxford Handbook of the Theory of International Law (OUP 2016) 82, 84.
17 David ] Bederman, ‘Reception of the Classical Tradition in International Law: Grotius’ De Jure Belli ac Pacis’
(1996) 10 Emory International Law Review 1, 2; Stefan Kadelbach, ‘Hugo Grotius: On the Conquest of
Utopia by Systematic Reasoning’ in Stefan Kadelbach and others (eds), System, Order, and International Law
(OUP 2017) 134.
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naturalist and positivist legal concepts in De jure belli ac pacis led to Grotius being dubbed

the ‘father of international law’."®

As scholars of international law and international relations sought to reinvigorate the
project of a peaceful international order created and maintained by international law
after the Second World War (WWII), they did so by reclaiming Grotius and sketching
a ‘Grotian tradition’ of international law and international relations. In a ‘Grotian’
international community, the power of the sovereign State is supposed to be restricted
by the rationality of the law."” Recent work focusing on the connection between
Grotius’ work and colonialism not only calls into question the flattering self-image

of international law as a peace-seeking humanitarian discipline. It also challenges the
assumption that the origins of modern international law can be found exclusively

in Europe. Placing Grotius in the context of his role as legal advisor to the VOC
shows that the questions he addressed in his work did not originate on the European
continent but, outside Europe, through the colonial encounter.”

Hugo Grotius’ strongest competitor for the role of ‘father of international law’ is
Francisco de Vitoria. Vitoria was the first scholar to adapt the Roman concept of

ius gentium (Latin: ‘Law of Peoples’) to what we recognise now as an international
context,”’ namely the colonial encounter between the Spanish Empire and indigenous
peoples in what is now known as South America and the Caribbean.” The question of
whether Vitoria was using ius gentium to condemn or at least reign in colonial violence
or whether he was justifying and thereby enabling it is a hotly debated question. It is
debated so fiercely because it is equated with the question of whether international law
has been, from the beginning, humanitarian or imperialist in nature.”

Other figures on whom international legal scholars have relied as ‘fathers’ include
Francisco Suarez (1548—1617), Alberico Gentili (1552—1603), Emer de Vattel
(1714-1767), and Jeremy Bentham (1748-1832), who coined the term ‘public
international law’. As international law as a discipline is increasingly trying to increase

18 Martine Julia van Ittersum, ‘Hugo Grotius: The Making of a Founding Father of International Law’ in Anne
Orford and Florian Hoffmann (eds), The Oxford Handbook of the Theory of International Law (OUP 2016) 82,
88-89.

19 Hedley Bull, The Anarchical Society (Macmillan 1977) 23-25; Barry Buzan, “The English School’ (2001) 27
Review of International Studies 471, 476; Richard Little, ‘The English School’s Contribution to the Study of
International Relations’ (2000) 6 European Journal of International Relations 395, 396; Hersch Lauterpacht,
‘The Grotian Tradition in International Law’ (1946) 23 British Yearbook of International Law 1; Stefan
Kadelbach, ‘Hugo Grotius: On the Conquest of Utopia by Systematic Reasoning’ in Stefan Kadelbach, Thomas
Kleinlein, and David Roth-Isigkeit (eds), System, Order, and International Law (OUP 2017) 134, 155.

20 José-Manuel Barreto, ‘Cerberus: Rethinking Grotius and the Westphalian System’in Martti Koskenniemi and
others (eds), International Law and Empire: Historical Explorations (OUP 2017) 149, 154.

21 James Brown Scott, The Spanish Origins of International Law: Francisco de Vitoria and His Law of Nations
(Clarendon Press 1934) 3.

22 Antony Anghie, Imperialism, Sovereignty, and the Making of International Law (CUP 2005) 13—14.

23 Paolo Amorosa, Rewriting the History of the Law of Nations: How James Brown Scott Made Francisco de Vitoria the
Founder of International Law (OUP 2019) 1.



HISTORY OF INTERNATIONAL LAW 7

female representation not only in international institutions but also in the history
of international (legal) thought,* Christine de Pizan has emerged as the strongest
contender for the title of ‘mother of international law’.* Her claim to the title rests
on the fact that she wrote a book on the laws of war and that she did so long before

26 However, for feminist and

Grotius and even before Vitoria, Gentili, and Suarez.
critical histories to fulfil their objectives of challenging conventional narratives and
fostering change in our perception of the past, present, and future, it is essential to
prioritise amplifying the voices and visibility of historically marginalised people as well
as underscoring the collective components of scholarly pursuits, rather than simply

substituting traditional accounts of great men with those of great women.

C. TURNING POINTS IN HISTORIES
OF INTERNATIONAL LAW

I. PORTUGUESE AND SPANISH COLONIAL CONQUEST
AND THE TREATY OF TORDESILLAS

As aforementioned, one way of telling the history of international law is as a history of
colonial encounter. The first period of European colonialism featured a rivalry between
Portugal and Spain. The Portuguese, over the course of the 15th century, sailed the
Atlantic coast of Africa, reached the Indian Ocean, and, in 1452, obtained a series of
papal grants allowing them to conquer the lands they encountered and to enslave their
inhabitants.”” The ‘Catholic Monarchs’ Isabella I of Castile and Ferdinand II of Aragon,
in turn, funded Christopher Columbus’ expedition aimed at discovering a westward
route to the Indies through the Atlantic. Instead of India, Columbus landed on a small
island in the Bahamas.”® The ‘discovery’ of this island and other islands in the Caribbean
during Columbus’ initial voyage led the Catholic Monarchs to seek Pope Alexander
VI’s endorsement of their claim to the ‘New World’. After ongoing colonial rivalries
between the Spanish and Portuguese monarchs and respective papal bulls and treaties,”
the Catholic Monarchs and Jodo II, King of Portugal, divided up their spheres of
influence in the Atlantic by agreeing on a demarcation line in the Treaty of Tordesillas,
signed on 7 June 1494.%° The Treaty of Tordesillas marks an important turning point

24 Immi Tallgren, Portraits of Women in International Law: New Names and Forgotten Faces? (OUP 2023); See Santos
de Carvalho and Kahl, § 7.5, in this textbook.

25 Maria Teresa Guerra Medici, ‘The Mother of International Law: Christine de Pisan’ (1999) 19(1) Parliaments,
Estates and Representation 15-22.

26 Franck Latty, ‘Founding “Fathers” of International Law’ (EJIL: Talk!, 15 January 2019) <www.ejiltalk.org/
founding-fathers-of-international-law-recognizing-christine-de-pizan/> accessed 25 August 2023.

27 Wilhelm Grewe, The Epochs of International Law (M Byers, trans., de Gruyter 2000) 230 et seq.

28 See David S Berry, ‘The Caribbean’ in Bardo Fassbender and Anne Peters (eds), The Oxford Handbook of the
History of International Law (OUP 2012) 578.

29 For an overview, see Thomas Duve, ‘Treaty of Tordesillas’ (Max Planck Encyclopedia of Public International Law)
<https://opil.ouplaw.com/display/10.1093/law:epil/9780199231690/1aw-9780199231690-¢2088> accessed 5
August 2023, paras 4-10.

30 Ibid.
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in the history of international law, not only because the spheres of influence outlined
in this treaty established the division between Hispanic and Portuguese parts of the
Americas — the latter constituting today’s State of Brazil — but also because it marks a
step away from relying on purely papal authority and grounding legal claims in inter-
State agreements instead.’ In this sense, the Treaty of Tordesillas is a plausible starting
point for histories of international law both as the law of inter-State relationships and as
the law of colonial encounter.

Il. SOVEREIGNTY, SECULARISM, AND THE MYTH OF "WESTPHALIA’

The late 16th century and, more importantly, the 17th century were pivotal in shaping
sovereignty as the dominant paradigm for governing political interactions in Europe.
Jean Bodin’s publication of Six Livres de la République (French: ‘Six Books of the
Republic’ or ‘Six Books on the Commonwealth’) in 1576, which encapsulated the
now canonical definition of sovereignty as absolute and perpetual power, accountable to
no higher earthly authority, initially remained largely aspirational.** However, during
the 17th century, sovereign States gradually acquired the capacity to assert control

over their territories, shifting authority from interpersonal dynamics to a territorial
framework.®

Simultaneously, chartered companies like the VOC, established in 1602, wielded
sovereignty over territories and parts of the sea where they pursued trading monopolies.
In areas where they lacked the necessary monopolistic control, these companies
advocated for free travel and trade.’® As seen above, among the influential figures who
advocated for freedom of the seas and free trade in the interest of the VOC was Hugo
Grotius.”” Alongside Grotius, another component in many narratives of international
law’s origins is the Peace of Westphalia in 1648. The peace agreements in Miinster and

31 Ibid, paras 15-21.

32 Jean Bodin, On Sovereignty: Four Chapters from “The Six Books of the Commonuwealth’ (Julian H Franklin, trans.,
CUP 1992)

33 Sophie Nicholls, ‘Sovereignty and Government in Jean Bodin’s Six Livres de la République (1576)’ (2019) 80
Journal of the History of Ideas 47, 49, 63; Daniel Lee, The Right of Sovereignty: Jean Bodin on the Sovereign State
and the Law of Nations (OUP 2021).

34 William F Church, Constitutional Thought in Sixteenth-Century France: A Study in the Evolution of Ideas (Harvard
University Press 1941).

35 Hendrik Spruyt, The Sovereign State and Its Competitors (Princeton University Press 1994).

36 For more information on chartered companies and their impact on international law and international relations,
see Gonzalez Hauck, § 7.7, in this textbook; Sudipta Sen, Empire of Free Trade: The East India Company and the
Making of the Colonial Marketplace (University of Pennsylvania Press 1997); HV Bowen, The Business of Empire:
The East India Company and Imperial Britain, 1756—1833 (CUP 2006); Emily Erikson, Between Monopoly and Free
Tiade: The English East India Company, 1600~1757 (Princeton University Press 2014); Rupali Mishra, A Business
of State: Commerce, Politics, and the Birth of the East India Company (Harvard University Press 2018); Andrew
Phillips and JC Sharman, Outsourcing Empire: How Company-States made the Modern World (Princeton University
Press 2020).

37 Martine van Ittersum, Profit and Principle: Natural Rights Theories and the Rise of Dutch Power in the East Indies,
1595-1615 (Brill 2006).
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Osnabriick collectively constitute the Peace of Westphalia, concluding the Thirty Years’
War in Europe. The Peace of Westphalia was the focal point of a longer development
resulting in the establishment of a system of sovereign States centred around
territoriality.”®

“Westphalia’ is frequently used to describe an international system characterised by
unfettered State sovereignty and little to no rules governing how States are to exercise
their sovereignty — especially within their territories.*” This myth of “Westphalia’ tells a
story in which the peace settlements of Miinster and Osnabriick established a system of
sovereign States that persists today.*” However, attributing the establishment of modern
international law based on State sovereignty to the Peace of Westphalia is, at best, a
simplification.*' Particularly, the cornerstone of the “Westphalian System’, territorial
sovereignty, was not explicitly referenced in the treaties. The peace treaties did
presuppose the sovereignty of the Swedish and French kings in the sense that they were
not subordinate to the authority of the Emperor or the Pope. However, this conception
of sovereignty differed from the characteristics of the 19th-century conception.”> The
latter, commonly associated with the “Westphalian System’, included the sovereign
authority to dictate the law. In contrast, the sovereignty referenced in the peace treaties
of Miinster and Osnabriick was grounded in natural law ideas and the ideal of solidarity
among monarchs.* Rather than introducing a system of abstract territorial sovereignty,
the Peace of Westphalia maintained a period of personal power relations within a
complex patchwork of imperial and princely sovereignties until the early 19th century
and the final breakdown of the Holy Roman Empire.*

The simplifications of historical processes and the habitual reference to ‘classical’
international law or ‘classical’ notions of sovereignty as “Westphalian” have consequences
for present-day arguments about international law. The myth of “Westphalia establishes
a hierarchy where arguments derived from sovereignty seem to align with the system,
and arguments encroaching on this sovereignty are framed as exceptions. Moreover, it
portrays this normative hierarchy as ‘natural’. By presenting these conditions as natural,
the myth of “Westphalia’ and its associations obscure the functioning of international law
as a language of power.®

38 Bardo Fassbender, “Westphalia, Peace of (1648)’ (The Max Planck Encyclopedia of Public International Law,
February 2011) <https://opil.ouplaw.com/display/10.1093/law:epil/9780199231690/1aw-9780199231690-
€739?2prd=EPIL> accessed 25 August 2023.

39 Leo Gross, ‘The Peace of Westphalia, 1648-1948" (1948) 42 AJIL 20.

40 Ibid; Gerard ] Mangone, A Short History of International Organization (McGraw-Hill 1954) 100.

41 Andreas Osiander, ‘Sovereignty, International Relations, and the Westphalian Myth’ (2001) 55 10 251,
260-262.

42 Cf. Saskia Sassen, Territory, Authority, Rights: From Medieval to Global Assemblages (Princeton University Press
2008).

43 Fassbender (n 38) para 21.

44 Maia Pal, Jurisdictional Accumulation. An Early Modern History of Law, Empires, and Capital (CUP 2021) 35.

45 Tamsin Phillipa Paige, Petulant and Contrary: Approaches by the Permanent Five Members of the UN Security Council
to the Concept of “T'hreat to the Peace’ Under Article 39 of the UN Charter (Brill Nijhoff 2019) 29.
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I1l. REVOLUTIONS IN THE UNITED STATES OF AMERICA,
FRANCE, AND HAITI

Histories of international law encompass more than just inter-State relations or imperial
domination. Individual and collective self-determination and resistance form another
vital thematic strand. Among the first turning points in this context are the revolutions
in the United States of America, France, and Haiti.

The US Declaration of Independence of 1776 proclaimed it to be ‘self-evident’ ‘that all
men are created equal’ and ‘endowed by their Creator with certain unalienable rights’.
It states further that governments are instituted to safeguard these rights, deriving their
legitimacy from the consent of the governed and that, when a government undermines
these principles, the people possess the right to alter or replace it. The Declaration of
Independence thus marked an important turning point in the development of human

* However, the rights contained in

rights and of self-determination as a legal norm.
the Declaration of Independence only applied to white male settlers and not to the
indigenous population whose land the settlers had appropriated, not to Black people
who remained enslaved — even by some of the signatories of the Declaration of
Independence themselves — and not to women, who remained excluded from the right

to vote and subject to the authority of their fathers or husbands.”’

Similar contradictions characterised the French Revolution. Article 1 of the 1789
Declaration of the Rights of Man and of the Citizen asserted that ‘men are born
and remain free and equal in rights’. Article 2 affirmed that ‘[t|he aim of all political
association is the preservation of the natural and imprescriptible rights of man’,
including ‘liberty, property, security, and resistance to oppression’. Despite the
universalist rhetoric, the declaration did not alter the status of women, Black people
enslaved in French colonies, other colonial subjects, and Jews, most of whom were
denied citizenship.*® Olympe de Gouges, who pronounced the Declaration of the
Rights of Woman and of the Female Citizen in 1791, was tried and convicted for

treason and executed by the revolutionary government for this act.*’

Also in 1791, enslaved Black people in what was then called Saint-Domingue initiated
a coordinated attack against the slaveholders and French colonial authorities.”® The

46 Jorg Fisch, ‘Peoples and Nations’ in Fassbender and Peters (n 28) 27, 34.

47 Robert J Allison, The American Revolution: A Concise History (OUP 2011).

48 Shanti Singham, ‘Betwixt Cattle and Men: Jews, Blacks and Women, and the Declaration of the Rights of Man’
in Dale Van Kley (ed), The French Idea of Freedom: The Old Regime and the Declaration of Rights of 1789 (Stanford
University Press 1994) 114.

49 Annamaria Loche, ‘Gouges, Olympe de’ in Gianfrancesco Zanetti, Mortimer Sellers, and Stephan Kirste (eds),
Handbook of the History of the Philosophy of Law and Social Philosophy (Springer 2023) 253.

50 CLR James, The Black Jacobins: Toussaint L’ Ouverture and the San Domingo Revolution (Vintage 1989); Carolyn E
Fick, The Making of Haiti: Saint Domingue Revolution from Below (University of Tennessee Press 1990); Laurent
Dubois, A Colony of Citizens: Revolution & Slave Emancipation in the French Caribbean, 1787—1804 (Omohundro
Institute and UNC Press 2004).
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revolutionaries forced the legal abolition of slavery and defeated French, British,

and Spanish forces. In 1804, the former slaves proclaimed the Republic of Haiti’s
independence, paying homage to the island’s original Taino name, Ayiti. The Haitian
Declaration of Independence and the following 1805 Constitution inverted the
labelling of ‘civilised’ versus ‘barbarians’, which the European colonisers had used

all over the world to legitimise their acts of conquest, appropriation, murder, and
enslavement.’’ The Haitian Revolution was ‘a true world-historical moment in ways
that are increasingly acknowledged today’ and ‘the most radical . . . assertion of the

right to have rights in human history’.*?

IV. THE CONGRESS OF VIENNA AND THE CONCERT OF EUROPE

Following the turbulence of the French Revolution, Napoleon’s ascent, and the ensuing
Napoleonic wars, the Congress of Vienna convened in 1814 with the objective of
re-establishing order in Europe.” The envisioned restoration of order aimed at
establishing a balance of power among European States, primarily those that

emerged victorious from joint conflicts against Napoleon. These triumphant powers
encompassed Britain, Russia, Austria, and Prussia. Between November 1814 and

June 1815, representatives from over 200 European political entities gathered in

Vienna to configure a new European political and legal order. In what became a

model for future multilateral conferences, the Congress of Vienna, in addition to the
many bilateral treaties that were signed there, adopted the Final Act of Vienna of 9

June 1815.%* Not only did the order instituted by the Congress of Vienna establish an
order based on the idea of balance of power, it also embraced the so-called Great Power
principle.® During the congress, even though more than 200 polities participated, most
decisions were made either in the Committees of Five (comprising Britain, Russia,
Austria, Prussia, and France) or the Committees of Eight (which, in addition, also
included Spain, Sweden, and Portugal).*® Immediately after and in close connection
with the Congress of Vienna, the Second Peace of Paris of 20 November 1815
instituted a system in which the Great Powers would convene regularly and discuss
how best to maintain peace and order in Europe, while reserving the right to maintain
this peace even through military intervention.” This system, which bears obvious

w1l
i

Liliana Obregén Tarazona, ‘The Civilized and the Uncivilized” in Fassbender and Peters (n 28) 917, 923.
Laurent Dubois, “Why Haiti Should Be at the Center of the Age of Revolution’ (Aeon Essays, 7 November 2016)
<https://aeon.co/essays/why-haiti-should-be-at-the-centre-of-the-age-of-revolution> accessed 1 July 2023. On

ol
[35)

the right to have rights, see Hannah Arendt, The Origins of Totalitarianism (Harcourt Brace Jovanovich 1973); Leila
Faghfouri Azar, ‘Hannah Arendt: The Right to Have Rights’ (Critical Legal Thinking, 12 July 2019) <https://
criticallegalthinking.com/2019/07/12/hannah-arendt-right-to-have-rights/> accessed 1 July 2023.

53 Gerry Simpson, Great Powers and Outlaw States: Unequal Sovereigns in the International Legal Order (CUP 2004) 91.

54 Anne Peters and Simone Peter, ‘International Organizations: Between Technocracy and Democracy’ in
Fassbender and Peters (n 28) 170, 171-172.

55 Simpson (n 53) 94 et seq.

56 Randall Lesaffer, ‘The Congress of Vienna’ (Oxford Historical Treaties) <https://opil.ouplaw.com/page/477>
accessed 25 August 2023.

57 Heinz Duchhardt, ‘From the Peace of Westphalia to the Congress of Vienna’in Fassbender and Peters (n 28)
628, 651.
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resemblance to present-day formats like the Permanent Members of the United Nations
Security Council (UNSC) or the G7, was called the ‘Concert of Europe’, and it
structured European politics and diplomacy until the unification of Germany in 1871.%

V. THE EMERGENCE OF INTERNATIONAL ORGANISATIONS

The Concert of Europe operated on what scholars commonly refer to as the ‘law of
coexistence’, a concept coined by Wolfgang Friedmann.® Beginnings of what Friedmann,
in contrast, calls the ‘law of co-operation’ can also be observed in the first half of the

19th century.®” The first international organisations, so-called river commissions like the
Central Commission for the Navigation of the Rhine (1815) and the European Danube
Commission (1856), as well as ‘technical unions’ including the International Telegraph
Union (1865), the Universal Postal Union (1874), and the International Association

of Railway Congresses (1884), expressed a common interest in effective and efficient
transnational transport and communication and acknowledged the need of cooperation

to ensure this. This form of cooperation responded to the changes brought about by the
Industrial Revolution and the emergence and expansion of capitalism.® In Friedmann’s
account, these commissions and unions were technical in the sense that they did not

touch on the question of internal politics, and yet they can be seen as first instances of an
international law of co-operation, which he sees as marked by a more ‘vertically’ oriented
interest in common welfare, as opposed to the purely ‘horizontal’ law of coexistence
focusing on inter-State relationships.® The fact that these commissions and unions were
not quite as unpolitical as they seemed, however, can be observed in their operation at the
European peripheries and in European colonies.®* The commissions regarding the Danube
and the Rhine were not the only river commissions. Similar commissions were set up
regarding the Nile and Congo Rivers and the Suez Canal. These river commissions —
much like other seemingly technical organisations including the international sanitary councils
in Istanbul, Alexandria, and Teheran, can be seen as vehicles of a ‘civilising mission” aimed at
imposing European conceptions of order and government while gaining access to resources.®

VI. THE FORMALISATION OF COLONIAL EMPIRES
IN ASIA AND AFRICA

The second half of the 19th century, often termed the ‘Age of Empire’,°® saw colonising
States administer Asian and African colonies directly, contrasting with prior indirect

58 Simpson (n 53) 92.

59 Wolfgang Friedmann, The Changing Structure of International Law (Columbia University Press 1967) 367.

60 Ibid.

61 See Baranowska, Engstrom, and Paige, § 7.3, in this textbook.

62 Craig N Murphy, International Organization and Industrial Change: Global Governance Since 1850 (Wiley 1994).

63 Ibid.

64 Guy Fiti Sinclair, “Teaching Statehood’ in Jan Klabbers (ed), The Cambridge Companion to International
Organizations Law (Columbia University Press 2022) 212.

65 1Ibid.

66 Eric Hobsbawm, The Age of Empire: 1875—1914 (Vintage 1989).
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control through chartered companies and other agents.®” In 1858, the British Crown
took over the British East India Company’s possessions and armed forces, and proclaimed
that it would enter and maintain all treaties and engagements made between the East
India Company and ‘the native princes of India’.®® The defining turning point within
this age of formalised empire is, however, the Berlin Conference of 1884—1885. At this
conference, European powers, the US, and the Ottoman Empire convened under the
guise of managing ‘free trade’ in Africa.®” The resultant General Act of Berlin formalised
African subordination and partition. Contemporary African State borders still largely
reflect the colonial boundaries drawn in 1885.7" Other lastingly influential aspects of

the General Act of Berlin included an explicit reference to ‘spheres of influence’ as
grounds for international obligations, and the establishment of the principle of ‘effective
occupation’ as grounds for acquiring rights over colonial lands.”" This led, among other
things, to the first genocide of the 20th century, the genocide of imperial Germany
against the Herero and Nama.”” Another gruesome result of the Berlin Conference was
the creation of the so-called ‘Congo Free State’, over which the Belgian King Leopold
IT exercised rights of property and sovereignty and in which he introduced unimaginably
cruel practices to maximise rubber extraction.”” Colonial officers in the Congo Free
State killed and mutilated people for failing to meet rubber collection quotas. More than
10 million people died due to these and other colonial practices.

VIl. THE FIRST WORLD WAR AND ITS AFTERMATHS

The First World War (WWI), waged between 1914 and 1918, pitted the Central Powers
(Germany, Austria, the Ottoman Empire, and Bulgaria) against the Allies or Entente
powers (France, the UK, Russia, the US, Italy, and Japan). Although its origins were
European, the war’s global scope emerged due to combat on and over European colonies.

After the Central Powers’ defeat, WWI led to significant shifts in international
organisation and colonial arrangement. Woodrow Wilson, then the US president,
articulated Fourteen Points in a congressional speech to guide post-war
reconstruction.” These principles included open diplomacy, freedom of navigation,
free trade, arms reduction, and colonial reorganisation, as well as some points

67 Upendra Baxi, ‘India-Europe’ in Fassbender and Peters (n 28) 744, 755.

68 Ibid.

69 Matthew Craven, ‘Between Law and History: The Berlin Conference of 1884—1885 and the Logic of Free
Trade’ (2015) 3 LRIL 31.

70 Cf. Al Asiwaju, Artificial Boundaries (Lagos University Press 1984).

71 Taslim Olawale Elias, Africa and the Development of International Law (Richard Akinjide, ed, Martinus Nijhoff
1988) 16.

72 Zoé Samudzi, ‘Paradox of Recognition: Genocide and Colonialism’ (2021) 31 Postmodern Culture 1.

73 Martin Ewans, European Atrocity, African Catastrophe: Leopold II, the Congo Free State and Its Aftermath (Routledge
2015).

74 Woodrow Wilson, “Wilson’s Address to Congress, Stating the War Aims and Peace Terms of the United States
(Delivered in Joint Session, 8 January 1918)’in A Shaw (ed), State Papers and Addresses by Woodrow Wilson
(George H Doran 1918) 464.

—_



14 SUE GONZALEZ HAUCK

regarding the creation of new States like Turkey and Poland and the readjustment
of borders on the European continent. Of utmost significance was the 14th point,
envisaging ‘[a] general association of nations . . . under specific covenants for the
purpose of affording mutual guarantees of political independence and territorial
integrity to great and small States alike’. Subsequently, the League of Nations (LoN
or League) was founded at the Paris Peace Conference, which ended WWI. The
Covenant of the League of Nations was included in the Treaty of Versailles. In

the preamble, the Covenant set out the goal of the League, namely ‘to promote
international co-operation and to achieve international peace and security’. To this
end, articles 8 to 17 set out provisions regarding disarmament and arms control,
collective security, protection of minorities, and peaceful dispute settlement. The
major organs instituted by the Covenant were, according to article 2, the Secretariat,
the Assembly, which represented all member States, and the Council, comprising
major powers as permanent members and additional non-permanent members.”
The Council went on to create the Permanent Court of International Justice, the
precursor of the International Court of Justice.”

Colonial reorganisation materialised within the LoN through the Mandate System,”
transferring former German and Ottoman colonies to other colonial powers. Article
22 of the Covenant referred to the people living in these territories as ‘peoples not
yet able to stand by themselves under the strenuous conditions of the modern world’
and stated that ‘the well-being and development of such peoples should form a sacred
trust of civilisation’. This was a typical reflection of the ‘standard of civilisation” and
of the ‘white man’s burden’.”® The ‘standard of civilisation’, rooted in racism and
colonial paternalism, implies that certain cultures and societies were considered less
advanced or developed, necessitating the guidance and control of more ‘civilised’
nations. The concept of the ‘white man’s burden’, in an attempt to legitimise colonial
domination, encapsulated the belief that Western powers had a moral duty to educate
and uplift these supposedly less advanced societies. Article 22 also introduced a three-
tiered system according to which the administration of the mandates was supposed

to reflect ‘the stage of the development of the people, the geographical situation of
the territory, its economic conditions and other similar circumstances’. This system
formally introduced and entrenched a clearly racist hierarchy not only between
Europeans and ‘others’, but also among negatively racialised people. Just as most of
the institutional makeup of the LoN was later reintroduced — with some aspects of it
reformed — with the foundation of the United Nations, the Mandate System carried
on in a slightly changed manner within the Trusteeship system instituted by the UN.”
TWAIL scholars have also argued that understanding the Mandate System is crucial

75 Peter Kriiger, ‘From the Paris Peace Treaties to the End of the Second World War’ in Fassbender and Peters (n
28) 679, 684 et seq.

76 See Choudhary, § 12, in this textbook.

77 Susan Pedersen, The Guardians: The League of Nations and the Question of Empire (OUP 2015).

78 Ntina Tzouvala, Capitalism as Civilisation: A History of International Law (CUP 2020) 96 et seq.

79 Ralph Wilde, International Territorial Administration: How Trusteeship and the Civilizing Mission Never Went Away
(OUP 2008).
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to understanding present-day institutions like the World Bank and the International
Monetary Fund® as well as contemporary conceptions of peripheral or Third World
sovereignty more broadly.®!

VIll. THE SECOND WORLD WAR AND ITS AFTERMATH

The LoN was not able to achieve its goal of preserving peace or at least of preventing
another war of the dimensions of the First World War. Shortly after Hitler came to
power in Germany in 1933, Nazi Germany left the LoN.*? Japan left the League in
1933 after it had invaded Manchuria in 1931, and Fascist Italy left in 1937 after having
occupied Ethiopia in 1936.% In 1939, Nazi Germany started WW!II by invading
Poland.®* The atrocities of the war itself were accompanied by the industrialised
genocide against Jewish people (Holocaust or Shoa, Hebrew: ‘great catastrophe’) and
against Sinti and Romani people (Porajmos, Romani: ‘the devouring’), eugenicist
policies involving the systematic murder, forced sterilisation, and imprisonment of
people with disabilities, homosexual, trans, and intersex people, persecution and also
forced sterilisation of Black people, and colonial Groffraum (German: ‘greater area’)
policies regarding Eastern Europe, which lead to mass deportation, starvation, forced
labour, and extermination of Polish, Ukrainian, Czech, Russian, and other Slavic
people.® Six million Jewish people and 24 million people across the Soviet Union died.
Only a few of the people facing persecution, deportation, and death could find refuge
in other countries. The US enforced a particularly restrictive refugee policy claiming
that Jewish refugees constituted a threat to order and security.®® The cruelty of this
restrictive refugee policy is exemplified by the case of the M.S. St. Louis, a ship with
937 passengers, who were almost all Jewish. The ship was sent back from the port of
Miami, Florida, to Hamburg, Germany. Upon arrival, the passengers were immediately
deported to concentration camps, where over a quarter of them died.”” After the war,
the Refugee Convention was adopted in 1951 to prevent such cruel policies and acts
in the future.®® One of its cornerstones is the principle of non-refoulement, which
prohibits States from returning refugees to a country where they face serious threats.*

80 Anghie (n 22) 115 et seq. See Bagchi, § 23.3, in this textbook.

81 Usha Natarajan, ‘Creating and Recreating Iraq: Legacies of the Mandate System in Contemporary
Understandings of Third World Sovereignty’ (2011) 24 LJIL 799.

82 Kriiger (n 75) 693.

83 Ibid.

84 Ibid 694.

85 Mathias Schmockel, Die Groffraumtheorie: Ein Beitrag zur Geschichte der Volkerrechtswissenschaft im Dritten Reich,

insbesondere der Kriegszeit (Duncker & Humblot 1994); Bardo Fassbender, ‘Stories of War and Peace: On

Writing the History of International Law in the “Third Reich” and After’ (2002) 13 EJIL 479.

Norman L Zucker and Naomi Flink Zucker, The Guarded Gate: The Reality of American Refugee Policy (Harcourt

Brace Jovanovich 1987).

87 Allison Lawlor, “The Saddest Ship Afloat’: The Tiagedy of the MS St. Louis (Nimbus 2016).

88 Convention Relating to the Status of Refugees (adopted 18 July 1951, entered into force 22 April 1954) 189

86

[®)

UNTS 137; On international migration law, see Kadima, § 18, in this textbook.
89 Penelope Mathew, ‘Non-Refoulement’ in Cathryn Costello, Michelle Foster, and Jane McAdam (eds),
The Oxford Handbook of International Refugee Law (OUP 2021).
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The development of international human rights law” in the form of, inter alia, the

2 the Convention

Universal Declaration of Human Rights,”! the Genocide Convention,
on the Elimination of Racial Discrimination,” and the two Human Rights Covenants™
was also motivated by the goal of not letting the atrocities committed during WWII

happen again.”

In the Atlantic Charter,” a declaration signed in 1941 by US President Franklin D.
Roosevelt and British Prime Minister Winston Churchill, the two heads of State laid

out the cornerstones of what the post-war international order should look like.”” The
principles affirmed in this declaration included self-determination, free trade and free
access to resources, economic cooperation, improved labour standards, social security,

and the abandonment of the use of force. The Atlantic Charter laid out the foundations
for the creation of the United Nations, which was created in 1945 at the San Francisco
Conference, in which 50 States participated.” The purposes of this new international
organisation with a universalist mandate, as laid out in the preamble and in article 1

UN Charter,” are to maintain international peace and security, to develop friendly
relations based on equal rights and self-determination of peoples, to achieve international
cooperation in economic, social, cultural and humanitarian matters, and to promote and
encourage respect for human rights. Unlike the LoN, the UN was not designed to ensure
these goals through detailed legal procedures but through Great Power cooperation, as
expressed most strikingly in the key role given to the five Permanent Members of the UN
Security Council (UNSC; the UK, China, France, the Soviet Union, and the US).'"

IX. FORMAL DECOLONISATION

After most of the Americas had gained independence from the colonial metropoles in
the 19th century and after some LoN mandates like Egypt, Lebanon, Syria, and Iraq

90 See Ciampi, § 21, in this textbook.

91 Universal Declaration of Human Rights (adopted 10 December 1948) UNGA Res 217 A(III).

92 Convention on the Prevention and Punishment of the Crime of Genocide (adopted 9 December 1948,
entered into force 12 January 1951) 78 UNTS 277.

93 International Convention on the Elimination of All Forms of Racial Discrimination (adopted 7 March 1966,
entered into force 4 January 1969) 660 UNTS 195.

94 International Covenant on Civil and Political Rights (adopted 16 December 1966, entered into force 23
March 1976) 999 UNTS 171; International Covenant on Economic, Social and Cultural Rights (adopted 16
December 1966, entered into force 3 January 1976) 993 UNTS 3.

95 Alejandro Baer and Natan Sznaider, Memory and Forgetting in the Post-Holocaust Era: The Ethics of Never Again
(Routledge 2017).

96 Declaration of Principles (signed and entered into force 14 August 1941) 204 LNTS 381.

97 Kriiger (n 75) 695.

98 Ibid 696.

99 Charter of the United Nations (concluded 26 June 1945, entered into force 24 October 1945) 1 UNTS XVI.

100 Martti Koskenniemi, ‘History of International Law, Since World War II” in Riidiger Wolfrum (ed),
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Max Planck Encyclopedia of International Law (2011) <https://opil.ouplaw.com/display/10.1093/
law:epil/9780199231690/1aw-9780199231690-¢714> accessed 7 August 2011, para 6; See Baranowska,
Engstrom, and Paige, § 7.3, in this textbook.
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had become independent in the first half of the 20th century, it was after the conclusion
of WWII that a tidal wave of decolonisation swept across the globe. The struggle for
independence during this time was explicitly and tightly linked to the struggle over

public international law.'"!

In 1947 the partition of British India into independent India and Pakistan marked the
beginning of this post-WWII decolonisation era.'” Meanwhile, the ideals of Pan-
Africanism began to gather momentum, championed by figures like the Jamaican
journalist Marcus Garvey and taken up by Kwame Nkrumah, who would become
Ghana’s first president, and Patrice Lumumba, the first prime minister of the Republic
of the Congo, who was later murdered at the orders of Belgian officers, among

others.'”

The year 1960 saw not only a multitude of African countries gaining

their independence but also the adoption of the Declaration on the Granting of
Independence to Colonial Countries and Peoples by the UNGA, stating that foreign
rule was a violation of human rights, reiterating the right to self-determination, and
calling for an immediate end of all forms of colonial rule."™ This declaration was a
major achievement for the newly independent States that had become members of the

UN, transforming the UNGA into a platform for anti-colonial resistance.'”

Amid the ideological divide of the Cold War (see C.X.), leaders like Sukarno of
Indonesia, Jawaharlal Nehru of India, Josip Broz Tito of Yugoslavia, and Gamal Abdel
Nasser of Egypt convened the Non-Aligned Movement. This coalition of nations,
seeking to avoid alignment with the superpowers and rejecting imperialistic ambitions,
found its roots in the 1955 Bandung Conference'” and was formally established in 1961
in Belgrade.

Economic justice played a vital role in post-colonial aspirations. The creation of the
United Nations Conference on Trade and Development (UNCTAD) in 1964 aimed to
challenge the current international economic system and promote a New International
Economic Order (NIEO).'"” The principles of the NIEO encompassed the freedom of
newly independent nations to regulate multinational corporations, nationalise foreign
property, form commodity associations (like OPEC), and establish equitable prices

for raw materials. Furthermore, it emphasised technology transfer and development

101 Sundhya Pahuja, Decolonising International Law: Development, Economic Growth and the Politics of Universality
(CUP 2011); Jochen von Bernstorft and Philipp Dann (eds), The Battle for International Law: South-North
Perspectives on the Decolonization Era (OUP 2019).

102 Tan Talbot, A History of Modern South Asia: Politics, States, Diasporas (Yale University Press 2016) 131 et seq;
Priyasha Saksena, ‘Building the Nation: Sovereignty and International Law in the Decolonisation of South
Asia’ (2020) JHIL 1.

103 Adom Getachew, Worldmaking After Empire: The Rise and Fall of Self-Determination (Princeton University Press
2019) 6 et seq.

104 UNGA Res 1514 (XV) (1960), GAOR 15th Session Supp 16, 66.

105 Getachew (n 103) 73 et seq.

106 Luis Eslava, Michael Fakhri, and Vasuki Nesiah (eds), Bandung, Global History, and International Law: Critical
Pasts and Pending Futures (CUP 2017).

107 Antony Anghie, ‘Legal Aspects of the New International Economic Order’ (2015) 6 Humanity 145.
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assistance devoid of conditionalities. Other international instruments related to the
NIEO include the Declaration on Permanent Sovereignty over Natural Resources'”
and the Charter of Economic Rights and Duties of States.'”

X. THE COLD WAR

WWII’s conclusion in 1945 marked the beginning of the Cold War,'” a time of
confrontation between the Western capitalist bloc led by the US and the Eastern
communist bloc led by the Soviet Union (USSR). This period, characterised by
ideological and geopolitical rivalry between these superpowers, lasted until the USSR’s
collapse in 1991. The Cold War was a ‘hot’ war in many parts of the world, as the

US and the Soviet Union intervened militarily in the regions they deemed to belong
to their ‘spheres of influence’ and engaged in proxy wars. These interventions and
proxy wars were so widespread that prominent international legal scholars argued over
whether the relatively new prohibition of the use of force enshrined in article 2(4)
UN Charter had already died.'"" Among the proxy wars were the Korean War and the
Vietnam War, as well as the wars in Afghanistan and Angola.

Japan had previously annexed Korea, and after Japan’s defeat in WWII the US and the
USSR divided Korea into two zones of occupation, which later became two sovereign
States, communist North Korea and capitalist South Korea. In 1950, North Korean
military forces crossed the border, giving rise to a violent conflict. As the USSR was
temporarily protesting the UNSCs failure to let the recently established People’s
Republic of China take China’s UNSC seat, the UNSC passed several resolutions
condemning North Korea’s action and authorising military force in support of South
Korea.!? After the USSR realised that its intended boycott had not reached its goal

of paralysing the UN, it took up its seat again and vetoed further resolutions on the
conflict.'” Subsequently, the UNGA passed a resolution titled ‘Uniting for Peace’,

in which it claimed authority to issue resolutions on matters of the maintenance of
international peace and security in cases where the UNSC failed to do so."* It was, in
fact, the UNGA under this Uniting for Peace Resolution that authorised the first UN
peacekeeping force, the United Nations Emergency Force, in the Suez War.!"® In this
case, it was the French and British vetoes that had paralysed the UNSC.!*¢

108 UNGA Res 1803 (1962) GAOR 17th Session Supp 17, 15.

109 UNGA Res 3281 (1974) GAOR 29th Session Supp 31, 50.

110 See Matthew Craven and others (eds), International Law and the Cold War (CUP 2020).
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(1970) 64 AJIL 809; Louis Henkin, ‘Reports of the Death of Article 2(4) Are Greatly Exaggerated’ (1971) 65
AJIL 544.

112 Nico Krisch, ‘The Security Council and the Great Powers’ in Vaughan Lowe and others (eds), The United
Nations Security Council and War (OUP 2008) 133, 149.

113 Dominik Zaum, ‘The Security Council, the General Assembly, and War: The Uniting for Peace Resolution’
in Vaughan Lowe and others (n 112) 154, 156—157.

114 UNGA Res 377 (1950) GAOR 5th Session Supp 20, 10.

115 UNGA Res 1000 (1956) GAOR 1st Emergency Special Session Supp 1, 2.
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HISTORY OF INTERNATIONAL LAW 19

The Vietnam War began in 1955 as a similar proxy war between communist North
Vietnam, backed by China and the USSR, and capitalist South Vietnam, backed by the
US and its allies. The main fight was between the South Vietnam military with heavy
US support on one side and communist Viet Cong guerrilla troops on the other side.
While some international legal historians claim that the Vietnam War was ‘conducted

without any serious discussion of its lawfulness’,'”

there were at least some prominent
debates in this regard.'"® More pertinent, however, was the question of how to account
for how this war was carried out. US war crimes in Vietnam were the subject of the first
international people’s tribunal, the so-called Russell Tribunal, which served as a model

for later civil society investigations into human rights abuses.'"”

From 1979 to 1989, Afghanistan was another battleground for superpower rivalry. The
communist government in Afghanistan was facing resistance from mujahideen fighters,
which led the Soviet Union to intervene on behalf of the Afghan government. The US,
in turn, provided the mujahideen with arms, training, and funding.'” The withdrawal
of Soviet forces in 1989 not only signalled the erosion of Soviet power and influence,
but it also set the stage for protracted instability and wars in Afghanistan and the whole
region.'” The Taliban, which later assumed power over Afghanistan, were one faction
of the mujahideen, who had been supported by the US.

Both Soviet and US foreign policy during the Cold War were defined by doctrines
reflecting their perspectives on intervention and control in what they considered their
spheres of influence.'” The Soviet Brezhnev Doctrine, proclaimed in 1968, asserted
the Soviet Union’s right to intervene militarily in any socialist country and was used
to justify interventions in Hungary (1956) and Czechoslovakia (1968).'* The US
doctrines were rooted in the 1823 Monroe Doctrine, according to which European
interference in the affairs of the Western Hemisphere would be considered a threat

to US interests and which the US had since then used as a rationale for interventions
and influence in Latin America and the Caribbean. The Truman Doctrine from 1947
took this idea of a US sphere of influence further so that it developed global reach.
The Johnson Doctrine from 1965 combined the Monroe and the Truman Doctrines
and was used to justify US military interventions in the Dominican Republic in 1965;

117 Koskenniemi (n 100) para 28.

118 John Norton Moore, Law and the Indo-China War (Princeton University Press 1972) 358 et seq; Richard Falk,
‘International Law and the United States Role in the Viet Nam War’ (1966) 75 Yale Law Journal 1122.

119 John Duffett (ed), Against the Crime of Silence: Proceedings of the Russell International War Crimes Tribunal
(Bertrand Russell Peace Foundation 1968).

120 Shri Prakash, ‘US Involvement in Afghanistan: Implications for the Future’ (2003) 10 Journal of Peace Studies
1, 6.
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25 Review of International Studies 693.
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the support of the anti-communist ‘Contras’ in Nicaragua, which led to the landmark
Nicaragua 1ICJ judgment;'** and the US intervention in Grenada in 1983.'%

Given that both the Soviet Union and the US possessed nuclear weapons, the threat
of nuclear destruction loomed over the whole period of the Cold War. International
organisations and international diplomacy, therefore, focused on disarmament and
non-proliferation of nuclear weapons. Three landmark ICJ cases, the Nuclear Weapons
Advisory Opinion,'?® the Nuclear Tésts case,'” and the Marshall Islands case,' deal with
questions relating to nuclear weapons and international law.

XI. IMPORTANT DEVELOPMENTS IN THE 21ST CENTURY

The end of the Cold War with the collapse of the USSR sparked a sense of optimism
amid everyone committed to liberal internationalism and even famously prompted
Francis Fukuyama to declare ‘the end of history’.'* Post-Soviet transitions and increased
international cooperation fostered hopes for a more peacetul world in what many call
the ‘golden nineties’. The NATO intervention in Kosovo in 1999, carried out without
UNSC authorisation, shattered this optimism."*

The international climate changed completely with the attacks on the World
Trade Center in New York City on 11 September 2001 carried out by the
terrorist network al-Qaeda, operating out of Afghanistan. A few days after the
attacks, US President George W Bush declared the so-called War on Terror and,
later that year, invaded Afghanistan. The UNSC adopted Resolution 1368""

on 12 September 2001 condemning the attacks and declaring them to be a

threat to international peace and security. Resolution 1373, adopted later in the

132

same month,"?? went a lot further and became one of the central elements of

international law arguments related to the “War on Terror’.!*® Another war related
to the War on Terror was the US invasion of Iraq in 2003. A broad consensus
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among most international lawyers was that this war was blatantly unlawful,

and demonstrations across the world denounced this war using the language of
international law, which also sparked debates among critical international lawyers
on whether and how they should engage in such arguments."*

Moving into the 2010s, the Arab Spring emerged as a significant phenomenon

reshaping the international legal landscape.'®

Originating in Tunisia, these anti-
government protests and uprisings quickly spread to countries like Libya, Egypt,
Yemen, Syria, and Bahrain. These events led to the deposition of the rulers in Tunisia,
Libya, Egypt, and Yemen but were also met with increasingly violent responses by

autocratic governments, with the civil war in Syria being the most extreme example.

Beyond these events, the 21st century has seen a myriad of developments unfold that
continue to shape international law. Rapid technological advancements, including
the proliferation of the internet, have led to new legal challenges in the realms of

136

privacy, security, and sovereignty."”* Climate change has fuelled debates surrounding

environmental protection, responsibility, and the rights of future generations.'’
Additionally, the emergence of right-wing populist movements, shifting power
dynamics, and evolving regional conflicts have demanded responses from the

international community.

D. CONCLUSION

Histories of international law are marked by trajectories of both empire and resistance.
From early instances of imperial conquest, international legal norms evolved to
legitimise and regulate colonisation. The balance of power principle that emerged
from the Congress of Vienna further exemplified how international law has been used
by powerful States to assert dominance over weaker ones. The aftermath of the world
wars epitomise the dual nature of international law. The League of Nations’ Covenant
entrenched imperial interests through the Mandate System, perpetuating hierarchical
control over former colonies. Simultaneously, the principles of self~-determination and
sovereignty facilitated the rise of decolonisation movements. Multiple revolutionary
movements across the globe and throughout the history of international law show,
however, that international law can also be harnessed for liberation. Recognising this
dual nature of international law is crucial to shaping a more just and equitable future,
where international law serves as a catalyst for justice and the dismantling of systems
of empire.

134 Robert Knox, ‘Strategy and Tactics’ (2010) 21 FYBIL 193; Usha Natarajan, ‘A Third World Approach to
Debating the Legality of the Iraq War’ (2007) 9 IntCLRev 405.

135 Ayodeji K Perrin, ‘Introduction to the Special Issue on the Arab Spring’ (2013) 34 UPaJIntIL i.

136 See Hiisch, § 19, in this textbook.

137 See Viveros-Uehara, § 17, in this textbook.
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BOX 1.3 Further Readings and Further Resources
Further Readings

e Matthew Craven, Malgosia Fitzmaurice, and Maria Vogiatzi (eds), Time,
History and International Law (Brill 2007)

e Bardo Fassbender and Anne Peters (eds), The Oxford Handbook of the
History of International Law (OUP 2012)

e Anne Orford, International Law and the Politics of History (CUP 2021)

Further Resources

e Thomas Skouteris, ‘The Turn to History in International Law’ (Oxford
Bibliographies, June 2017) <www.oxfordbibliographies.com/display/
document/obo-9780199796953/0b0-9780199796953-0154.xml> accessed 26
August 2023

e 'The History of International Law [Timeline]" <https://blog.oup.com/2015/09/
history-international-law-timeline/> accessed 26 August 2023
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BOX 2.1 Required Knowledge and Learning Objectives

Required knowledge: History of International Law

Learning objectives: Understanding why the overarching questions chosen to be
treated as such in this textbook play a pivotal role across different approaches
and subject areas.

BOX 2.2 Interactive Exercises

Access interactive exercises for this chapter' by positioning your smartphone
camera at the dot-filled box, also known as a QR code.

Figure 2.1 QR code referring to interactive exercises.

A. INTRODUCTION

This book — in this sense a typical representative of the textbook genre — mostly
treats questions pertaining to international law within separate ‘boxes’, labelled either

1 https://openrewi.org/en-projects-project-public-international-law-nature-and-purpose-of-international-law/
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according to a specific approach, method, or subject area pertaining to ‘general
international law’ or to ‘specialised fields’. These boxes, of course, are not entirely
self-contained. As the many cross-references between chapters throughout this book
illustrate, different approaches to international law and different subject areas overlap
significantly. This is true well beyond the overarching questions we have chosen to treat
in this chapter. The overarching questions presented in this chapter, however, escape
these boxes altogether. This short introductory section explains why the questions of
international law and violence, consent, enforcement, and self-determination require
being placed outside the brackets of other chapters devoted to specific approaches or
subject areas and provides a glimpse into the following chapters dealing with these
questions in more detail.

B. OVERARCHING QUESTIONS

The first question spanning multiple subject areas, which is crucial for any treatment of
international law, is the question of international law and violence. International law as
a discipline often portrays itself as working towards the good of humanity as a whole —
particularly when it comes to eliminating violence.? Many students become interested
in international law precisely because they think international law is a tool that serves to
make the world a better place. The section on international law and violence,® without
trying to disillusion students who may approach international law with this disposition,
complicates this narrative. It offers a detailed account of how international law does
seek to prevent violence but also of how international law accepts and regulates certain
forms of violence. It further introduces avenues for critical reflection about the complex
relationship between violence and international law.

The second question with an overarching character, which warrants separate
treatment, is the question pertaining to consent in the international legal order.”
Consent is traditionally considered to be the basis of international law as a whole,

the ultimate source of validity of every international legal rule.® The chapter devoted
to consent presents this classical narrative and introduces some of the theoretical
problems that arise when trying to conceptualise consent as the expression of the
‘free will” of States, explores connections between consent and anarchy, delves into
different types of consent in international law, and highlights the relationship between
consent and colonialism.

Intricately linked to the idea of international law as a consent-based legal order is
the third overarching question, namely the question of enforcement.® In the absence

2 See e.g. Antonio Augusto Cancado Trindade, International Law for Humankind: Towards a New Jus Gentium
(3rd edn, Brill 2020); Anne Peters, ‘Humanity as the A and Q of Sovereignty’ (2009) 20 EJIL 513.

3 See Lloydd, § 2.1, in this textbook.

4 See Gonzalez Hauck, § 2.2, in this textbook.

5 Legality of the Threat or Use of Nuclear Weapons (Advisory Opinion) [1996] ICJ Rep 226 [21].

6 See Quiroga-Villamarin, § 2.3, in this textbook.
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of a centralised government, international law lacks the enforcement mechanisms of
many other legal systems. From this stems a question that has been haunting internal
law for centuries: is international law really law? International legal theorists have
devoted significant intellectual energy to finding convincing answers to this question.
The section on enforcement highlights how European legal scholars have tried to
provide answers through a concern for the systematicity and interconnectedness

of international legal rules while scholars from the US have focused on a more
informal conception of ‘process’. It thus introduces the most influential accounts of
why international law is deemed to count as law, without losing sight of what is left
outside of this framing.

Finally, the fourth overarching question concerns self~-determination.” The
previous chapter on the history of international law has portrayed international law
not only as an instrument of colonial and imperialist domination but also as a tool
for resistance. The main avenue through which resistance has been pursued within
international law is through self-determination. The chapter on self-determination
locates this notion within wider theoretical debates about recognition, statehood,
political communities, and sovereignty in international legal theory and practice.

It draws on the key international instruments and rulings that define its legal
scope and application and discusses its inherent conceptual and legal tensions.
Among the different contexts in which self-determination has played a key role,
the section highlights self-determination against colonial domination, against alien
subjugation, domination, or exploitation, as well as internal or democratic
self-determination, remedial self-determination, and indigenous and minority
self-determination.

C. CONCLUSION

The following sections on international law and violence, on consent, enforcement,
and self-determination, concern questions that shape international law across subject
areas. They pertain to the central characteristics of international law as a legal order. As
students embarking on a journey of learning about international law, you can reassess
your previously held assumptions about international law and keep whatever further
reflections the following sections will inspire in mind as you unpack the individual
‘boxes’ in the rest of this book.

7 See Bak McKenna, § 2.4, in this textbook.
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§ 2.1 INTERNATIONAL LAW
AND VIOLENCE

MARNIE LLOYDD

BOX 2.1.1 Required Knowledge and Learning Objectives

Required knowledge: None

Learning objectives: Acknowledging that international law seeks to prevent
violence but also accepts and regulates certain forms of violence; introducing
avenues for critical reflection about the complex relationship between
violence and international law.

A. INTRODUCTION

A key aim of the international legal system is to protect future generations from the
‘scourge of war’.® International law therefore requires States to settle their international
disputes by peaceful means and outlaws aggression between them.’ Other rules place
significant restraints on how wars may be fought; for example, not allowing civilians

or hospitals to be targeted, to reduce war’s humanitarian consequences. Many students
become interested in international law precisely because it is seen as an aspirational
vehicle for ‘making the world a better place’.

Much has been achieved in suppressing the right to make war and restricting the
means and methods of warfare.'” Still, aspirations for a peaceful and just world have not
(yet) been achieved. Partly, armed violence occurs in violation of international legal
norms — the illegal invasion of a sovereign State, a terrorist attack on a market square,
attacks against a particular ethnic group. However, armed violence is also undertaken
in compliance with international law. Specifically, self-defence and collective security
measures adopted by the UN Security Council (UNSC) are accepted within the
system as a way to counter insecurity. Thus, there are important exceptions to the
general norm against using force.!" International law is not pacifist and its functioning
as intended involves violence. Reflecting this, the preamble of the UN Charter sets out
that ‘armed force shall not be used, save in the common interest’.

8 Charter of the United Nations, 1945, 1 UNTS XVI (UN Charter) preamble.

9 UN Charter, arts 2(3), 2(4). See also art 1(1). See also UNGA Res 3314 (XXIX) (14 December 1974), Annex:
Definition of Aggression; Rome Statute of the International Criminal Court 2187 UNTS 3 (opened for
signature 17 July 1998, entered into force 1 July 2002) (ICC Statute) art 8bis.

10 See, for instance, Marc Weller, ‘Use of Force’ in Jacob Katz Cogan, Ian Hurd, and Ian Johnstone (eds), Oxford
Handbook of International Organisations (OUP 2016) 625.

11 See Svicevic, § 13, in this textbook.
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It may seem paradoxical that peace and security are sought through war and violence.
Because violence can be oppressive but also potentially emancipatory, ‘[p]lacing limits
around violence remains . . . one of the hardest challenges of the human condition’."?
So, who gets to decide what is in the ‘common interest’ and how armed violence
might be used ‘in the right way and for the right reasons’?"® In their application of
international law, different thinkers, actors, and traditions will have different readings
of a situation and different legal, political, and moral judgements and arguments as to
the values and interests to be prioritised. These priorities can change over time and
context. The relevant norms and exceptions, and their application, are neither neutral

or inevitable nor technical and universally agreed, but highly political and contested.'*

B. WHAT IS MEANT BY 'VIOLENCE'?

Exploring the relationship(s) between international law and violence is a potentially
wide-ranging endeavour since there is no reason the term ‘violence’, and even more
so ‘harm’, must be limited to armed force and its direct physical and psychological
consequences. For example, the humanitarian consequences of armed conflict can
also include knock-on effects such as displacement and the breakdown of essential
infrastructure and services leading to increased sickness and death.” Importantly,
violence could also be thought of as structural, a less visible part of many people’s
everyday experiences of discrimination leading to injustice, exploitation or exclusion,
economic or political inequalities, or activities that degrade the environment.'®
Moreover, such issues can contribute to conflict and outbreaks of violence.

Nevertheless, this chapter focuses on organised physical violence during armed conflict
and discusses international law related to the use of force and the UN Charter (i.e. rules
on starting or joining hostilities) and regulating those hostilities once they are underway
(known as the law of armed conflict or international humanitarian law [IHL])."

Within that narrower focus, the term ‘violence’ is not defined in international law
but does appear in certain international instruments, most commonly related to acts

12 Hugo Slim, Killing Civilians: Method, Madness and Morality in War (Hurst 2007) 295.

13 See discussion in Helen Dexter, ‘Peace and Violence’ in Paul D Williams and Matt McDonald, Security Studies:
An Introduction (Vol 1, 3rd edn, Routledge 2018) 209.

14 Anne Orford, International Authority and the Responsibility to Protect (CUP 2011) 212; MS Wallace, Security
without Weapons: Rethinking Violence, Nonviolent Action, and Civilian Protection (Rooutledge 2017) 12-13; Noelle
Crossley, ‘Is R2P Still Controversial? Continuity and Change in the Debate on ‘Humanitarian Intervention’
(2018) 31(5) Cambridge Review of International Affairs 415, 428.

15 ICRC, War in Cities: Preventing and Addressing the Humanitarian Consequences for Civilians (ICRC 2023) 55.

16 Johan Galtung, “Violence, Peace and Peace Research’ (1969) 6(3) Journal of Peace Research 167. See also
Hilary Charlesworth’s discussion of ‘international law of everyday life’ compared to responding always to crises:
‘International Law: A Discipline of Crisis’ (2002) 65(3) Modern Law Review 377, 391-392. Note also the risk
of violence as a concept becoming so broad as to become unworkable discussed in Dexter (n 13) 211. For a
Marxist understanding of violence, see Bagchi, § 3.4.C., in this textbook.

17 See Dienelt and Ullah, § 14, in this textbook.
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committed against individuals, including violence against women or children, and
sexual and gender-based violence.'® Otherwise, acts of violence are often described
through offences such as murder, extermination, torture, enforced disappearance, and
bodily or mental harm, or through terms that have been defined or have developed
specific meanings, such as ‘attack’, ‘armed attack’, and ‘aggression’."” Other language
is broader, such as ‘the scourge of war’, ‘use of force’, ‘armed force’, and ‘threat to
international peace and security’, referred to in the United Nations Charter.?

If “violence’ is hard to define, ‘war’, ‘peace’, and ‘security’ can be even more difficult.
‘Peace’ sometimes refers to the absence of war, and sometimes to a more expansive idea
including also the achievement of social justice.?! ‘Security’ often refers to State security
but, like ‘peace’, has more recently also been thought of within the broader idea of
‘human security’.”> Reflecting this, the UN Charter preamble expresses concern not
only with international peace and security but human rights and social justice.

C. DISCUSSION: A COMPLEX AND
CONTESTED RELATIONSHIP BETWEEN
VIOLENCE AND INTERNATIONAL LAW

I. THE EXAMPLE OF THE MILITARY INTERVENTION IN LIBYA 2011

In February 2011, anti-government demonstrations started in the north-eastern city of
Benghazi before spreading to other parts of Libya. Libya’s leader, Colonel Muammar
al-Qadhafi, responded with military force against dissenters. Helped by some defections
from the military, anti-government forces managed to take control of certain areas of

18 See e.g. Convention (I) for the Amelioration of the Condition of the Wounded and Sick in Armed Forces in
the Field 75 UNTS 31 (opened for signature 12 August 1949, entered into force 21 October 1950) arts 3, 12,
18; Convention (II) for the Amelioration of the Condition of Wounded, Sick and Shipwrecked Members of
Armed Forces at Sea 75 UNTS 85 (opened for signature 12 August 1949, entered into force 21 October 1950)
art 12; Convention (III) relative to the Treatment of Prisoners of War 75 UNTS 135 (opened for signature
12 August 1949, entered into force 21 October 1950) arts 13, 93; Convention (IV) relative to the Protection
of Civilian Persons in Time of War 75 UNTS 287 (opened for signature 12 August 1949, entered into force
21 October 1950) art 27; Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to
the Protection of Victims of International Armed Conflicts 1125 UNTS 3 (opened for signature 8 June 1977,
entered into force 7 December 1978) (AP I) arts 17, 51, 75; Protocol Additional to the Geneva Conventions of
12 August 1949, and relating to the Protection of Victims of Non-International Armed Conflicts 1125 UNTS
609 (opened for signature 8 June 1977, entered into force 7 December 1978) arts 1(2), 4(2)(a) and 13(2); ICC
Statute arts 7(1)(g), 8(2)(d), 8(2)(f), 36(8)(b), 42(9), 54(1)(b); Convention on the Rights of the Child (adopted
20 November 1989, entered into force 2 September 1990) 1577 UNTS 3 art 19(1).

19 See AP I art 49; UN Charter art 51; UNGA Res 3314 (XXIX) (14 December 1974), Annex: Definition of
Aggression.

20 UN Charter preamble, arts 2(4), 42.

21 Referred to as ‘negative’ and ‘positive’ peace: Galtung (n 16). For a good summary, see Dexter (n 13).

22 Fen Osler Hampson, ‘Human Security’ in Paul D Williams and Matt McDonald (eds), Security Studies: An
Introduction (2nd edn, Routledge 2014).
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eastern Libya. The situation escalated into an armed conflict between opposition forces
and forces loyal to the al-Qadhafi regime.”

The UNSC quickly demanded an end to the violence, referred the situation to the
International Criminal Court, and imposed an arms embargo and other sanctions on
members of the Libyan regime.?

With the hostilities approaching the opposition stronghold, Benghazi, which the regime
had reportedly threatened to attack with ‘no mercy’,” the UN Secretary-General
expressed concern about the endangering of civilians should an assault on Benghazi
occur.® Adopting Resolution 1973 on 17 March 2011, the UNSC reaffirmed its
‘strong commitment to the sovereignty, independence, territorial integrity and national
unity’ of Libya. It also imposed a no-fly zone and authorised States ‘to take all necessary
measures . . . to protect civilians and civilian populated areas under threat of attack’ in
Libya.”” ‘All necessary measures’is a phrase used by the UNSC to include military force.

NATO member States rapidly initiated military operations on 19 March 2011. In
addition to actions to protect civilians from the advancing Libyan government forces
and to enforce the no-fly zone, those air operations subsequently directly supported
the opposition forces. Intervention operations continued until October 2011, by which
time al-Qadhafi had been killed, and a majority of States recognised the opposition
National Transitional Council as Libya’s new interim government.

The years following the intervention proved difficult with deteriorating security and
reignition of civil war between different Libyan factions in 2014, as well as a growing
ISIS presence.?® Following a 2020 ceasefire agreement, political instability, human rights
abuses, and other violations have continued.?

23 For a timeline, see ‘“Timeline of the Libyan Crisis/War (2011)” in Dag Henriksen and Ann Karin Larssen (eds),
Political Rationale and International Consequences of the War in Libya (OUP 2016).

24 UNSC Res 1970 (26 February 2011).

25 M Golovina and P Worsnip, ‘UN Okays Military Action on Libya; Gaddafi Warns’ (Reuters, 18

March 2011) <www.reuters.com/article/libya/wrapup-2-un-okays-military-action-on-libya-gaddafi-warns-

idUSLDE72H00K20110318> accessed 20 June 2023.

‘Assault on Benghazi Would Endanger Masses of Libyan Civilians, Ban Warns’ (UN News, 16 March 2011)

<https://news.un.org/en/story/2011/03/369182> accessed 20 June 2023.

27 UNSC Res 1973 (17 March 2011) preamble, [4], [6].

28 K Knipp, ‘Ten Years After NATO Intervention, Libya Remains Unstable’ (DeutschelVelle, 18 March 2021)
<www.dw.com/en/libya-still-plagued-by-conflict-10-years-after-nato-intervention/a-56921306> accessed
20 June 2023; AL Jacobz, ‘Libya 10 Years After the NATO Intervention: U.N. Report Explains Challenges’
(Arab Gulf States Institute in Washington, 24 March 2021) <https://agsiw.org/libya-10-years-after-the-nato-

26

intervention-u-n-report-explains-challenges/> accessed 20 June 2023; Soufan Center, ‘IntelBrief: Ten Years
After NATO’s Intervention in Libya, a Transitional Government Takes Control’ (Soufan Center, 26 March 2021)
<https://thesoufancenter.org/intelbrief~2021-march-26/> accessed 20 June 2023.

29 International Crisis Group, ‘U.N. Plan to Reunite Libya: Four Obstacles’ (International Crisis Group, 4
May 2023) <www.crisisgroup.org/middle-east-north-africa/north-africa/libya/un-plan-reunite-libya-four-
obstacles> accessed 20 June 2023; Report of the Independent Fact-Finding Mission on Libya, A/HRC/52/83
(3 March 2023).


https://www.reuters.com
https://www.reuters.com
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https://www.dw.com
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https://agsiw.org
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Il. CONTESTED NATURE OF ACHIEVING PEACE OR PROTECTION
OF CIVILIANS THROUGH MILITARY FORCE

Does the Libya 2011 example provoke any particular gut reaction from you?

Some commentators applauded that the UNSC had been able to react promptly to

a humanitarian crisis, and that States were willing to take action.” This reflects how

the promotion of fundamental freedoms and human rights, and the growing notion
that mass atrocities within a State could threaten international peace and security, have
strengthened the moral authority of arguments justifying armed responses to such
threats as being in the common interest.’! This more expansionist view has, in turn,
impacted on what might be described as a more restrictive and universal holding to
norms respecting sovereignty and non-intervention. Indeed, Resolution 1973 was the
first time that the UNSC had recognised and put into action the so-called responsibility
to protect (R2P), which authorised military force as an exception to the general
prohibition on the use of force between States for the purpose of protecting individuals
at risk where the State in question was not meeting that responsibility.*® Accepting it
might be an imperfect and rather ‘blunt instrument’ but perhaps the best we have in a
bad situation,” and/or that learning from previous experiences might help ensure future
operations do more good than harm,* many accept such interventions as the lesser evil
because they are conducted in the hope of averting even greater suffering.® Regarding
Libya, for example, reports indicated that NATO bombing killed 72 civilians but
averted a potentially far larger massacre in Benghazi.*

Other commentators have expressed concern about the implementation and/or
consequences of the intervention. Amongst criticisms is that the NATO

30 See e.g. Thomas G Weiss, ‘Libya, R2P, and the United Nations’ in Dag Henriksen and Ann Karin Larssen
(eds), Political Rationale and International Consequences of the War in Libya (OUP 2016) 228; Sally Khalifa Isaac,
‘NATO’s Intervention in Libya: Assessment and Implications’ (2012) IEMed Mediterranean Yearbook 121-123.

31 Anne Orford, ‘Moral Internationalism and the Responsibility to Protect’ (2013) 24 EJIL 83, 98. See also Pierre
Thielborger, ‘The Status and Future of International Law after the Libya Intervention’ (2012) 4(1) Goettingen
Journal of International Law 11; Jessica Whyte, ‘“The “Dangerous Concept of the Just War”: Decolonization,
Wiars of National Liberation, and the Additional Protocols to the Geneva Conventions’ (2018) 9(3) Humanity
313, 330-331; Sigmund Simonsen, ‘The Intervention in Libya in a Legal Perspective: R2P and International
Law’ in Dag Henriksen and Ann Karin Larssen (eds), Political Rationale and International Consequences of the War
in Libya (OUP 2016) 245, 249-251; Russell Buchan and Nicholas Tsagourias, Regulating the Use of Force in
International Law: Stability and Change (Edward Elgar 2021) 213.

32 2005 World Summit Outcome, GA Res 60/1, UN Doc A/RES/60/1 (24 October 2005, adopted 16
September 2005) [138]—[139].

33 Alex ] Bellamy, ‘Libya and the Responsibility to Protect: The Exception and the Norm’ (2011) Ethics &
International Affairs 1, 7.

34 See Taylor B Seybolt, Humanitarian Military Intervention: The Conditions for Success and Failure (OUP 2008).

35 See e.g. Michael Ignatieff, The Lesser Evil: Political Ethics in an Age of Terror (Princeton University Press 2005); but
contrast also Eyal Weizman, The Least of All Possible Evils: A Short History of Humanitarian Violence (Verso 2017) 6.

36 Wallace (n 14) 1 citing Human Rights Watch 2012. But see also discussion in Alan ] Kuperman, ‘A Model
Humanitarian Intervention?: Reassessing NATO’s Libya Campaign’ (2013) 38(1) International Security 105,
121-123.
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intervention exceeded the UNSC’s authorisation in Resolution 1973 by actively
supporting regime change, arguably turning the lawful intervention into an
unlawful one.”” This might be compared with the earlier situation in Kosovo
where NATO controversially undertook an air campaign against Yugoslavia in
1999 without UNSC authorisation, with the operation subsequently being labelled
as ‘illegal’ since it was unauthorised but ‘legitimate’ under the circumstances.*®
Relatedly, while not opposed to R2P, some commentators have examined whether
in the particular case of Libya, required legal and ethical thresholds to justity
intervention such as last resort, sufficiently serious situation, or purpose, were
met.”” The instability and civil war in the years following the Libya intervention,

as well as an argument that NATO operations gave cover to violations committed
by anti-regime forces, also led to critiques about ill judgement, the intervention
worsening the situation, or, at least, that the international community inadequately
supported Libya post-conflict.* Those same reasons contributed to arguments that
the ‘disaster’ of Libya made it unlikely that similar humanitarian actions would be
adopted in the future.*!

Arguments about ‘mission creep’ were also made by those voicing a broader
wariness of military operations undertaken for humanitarian and protective

purposes. There is concern, including for many developing States, about seemingly

42

expanding powers of such ‘muscular humanitarianism’* and the risks of exploitation

by militarily powerful States.* Commentators have noted the discretion and

37 Patrick CR Terry, ‘The Libya Intervention (2011): Neither Lawful, Nor Successful’ (2015) 48(2) Comparative
and International Law Journal of Southern Africa 162; Geir Ulfstein and Hege Fosund Christiansen, ‘The
Legality of the NATO Bombing in Libya’ (2013) 62(1) ICLQ 159; Benedetta Berti, ‘Forcible Intervention
in Libya: Revamping the “Politics of Human Protection”?’ (2014) 26(1) Global Change, Peace & Security
21, 37. In contrast, arguing the operations did not exceed the mandate, Chris De Cock, ‘Operation Unified
Protector and the Protection of Civilians in Libya’ in MN Schmitt and L Arimatsu (eds), Yearbook of International
Humanitarian Law (Vol 14, TMC Asser Press 2011) 213; ‘Libya Letter by Obama, Cameron and Sarkozy: Full
Text’ (BBC News, 15 April 2011) <www.bbc.com/news/world-africa-13090646> accessed 20 June 2023.

38 Independent International Commission on Kosovo, ‘The Kosovo Report’ (Oxford, 23 October 2000) 4
<http://www.kosovocommission.org> accessed 20 June 2023.

39 See e.g. James Pattison, ‘The Ethics of Humanitarian Intervention in Libya’ (2011) 25(3) Ethics & International
Affairs 271; Simonsen (n 31) 254-259; Berti (n 37).

40 Wallace (n 14) 1; Kuperman (n 36) 125-133. See also generally, Alex J Bellamy, ‘The Responsibility to Protect’

in Paul D Williams and Matt McDonald (eds), Security Studies: An Introduction (2nd edn, Routledge 2014) 422,

432-433.

Terry (n 37) 181; Ulfstein and Christiansen (n 37) 169—171. For other discussion regarding Libya and Syria, see

Simonsen (n 31) 262-265; Spencer Zifcak, ‘The Responsibility to Protect After Libya and Syria’ (2012) 13(1)

MJIL 59.

42 Anne Orford, ‘Muscular Humanitarianism: Reading the Narratives of New Interventionism’ (1999) 10
EJIL 679.

43 Iain Scobbie, “War’ in Jean d’Aspremont and Sahib Singh (eds), Concepts for International Law (Edward Elgar

4

—_

2019) 900, 912: ‘[secure] some States’ freedom of action [while eroding] the prohibition of the use of force in
the territory of another State’ (citations omitted). See also Thilo Marauhn, ‘How Many Deaths Can Article
2(4) UN Charter Die?” in Lothar Brock and Hendrik Simon (eds), The Justification of War and International Order
(OUP 2021) 449; Rajan Menon, The Conceit of Humanitarian Intervention (OUP 2016); Terry (n 37).
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selectivity in responses to situations considered crises.* For some, claims that norms

justifying military action are universal ring rather hollow given the ‘lopsided global

arrangements in which some forms of suffering are recognized while a great many

more are not’.* This has led to accusations of Western leadership using international

law ‘to target its enemies while protecting its friends’.* As David Kennedy has

€X

pressed, one

must imagine that claims to make war in the name of right will rarely sound sincere
or seem persuasive to those who believe the truth lies elsewhere — who oppose

the war, are disgusted by the tactic, or simply expect themselves to be maimed
or killed.#”

Relatedly, critical scholarship has pointed out how race, gender, and class continue

to

be implicated in the legal justifications made for intervention, replicating historical

experiences of domination of the so-called Global South in the application of

international law, including to curb emancipatory struggles.* While not always ruling

out the need for military action in exceptional circumstances involving intentional

att

acks against civilians, some call for prudence and an overwhelming consensus of the

international community before the resort to force.*

44

45
46

47

48

49

See e.g. Pattison (n 39) 276; Martti Koskenniemi, ‘ “The Lady Doth Protest Too Much” Kosovo, and the
Turn to Ethics in International Law’ (2002) 65(2) MLR 159, 172—-173; Christine M Chinkin, ‘A “Good” or
“Bad” War?’ (1999) 93(4) AJIL 841, 847. Regarding the deaths of some people being more ‘grievable’, and
worth saving or defending, than others, see Judith Butler, Precarious Life: The Powers of Mourning and Violence
(Verso 2004); Judith Butler, Frames of War: When Is Life Grievable? (Verso 2009). On the role of international
law in these hierarchies, Thomas Gregory, ‘Potential Lives, Impossible Deaths’ (2012) 14(3) International
Feminist Journal of Politics 327. But see also a contrasting discussion of selectivity/inconsistency in Alex

J Bellamy, ‘The Responsibility to Protect Turns Ten’ (2015) 29(2) Ethics & International Affairs 161,
171-175.

Darryl Li, *“Afghan Arabs”, Real and Imagined’ (2011) 260 Middle East Report 2, 7.

Anne Orford, “What Kind of Law Is This? Libya and International Law’ (London Review of Books,

29 March 2011) <https://www.lrb.co.uk/blog/2011/march/what-kind-of-law-is-this> accessed 6

December 2023.

David Kennedy, ‘Lawfare and Warfare’ in James Crawford and Martti Koskenniemi (eds), The Cambridge
Companion to International Law (CUP 2012) 177.

See e.g. Katherine Fallah and Ntina Tzouvala ‘Deploying Race, Employing Force: “African Mercenaries” and
the 2011 NATO Intervention in Libya’ (2021) 67(6) UCLA Law Review 1580; Anne-Charlotte Martineau,
‘Concerning Violence: A Post-Colonial Reading of the Debate on the Use of Force’ (2016) 29 LJIL 95;
Parvathi Menon, “We’re (Not) Talkin’ Bout a Revolution: Anti-Colonial Struggles and Their (Un)justifications
(Volkerrechtsblog, 1 June 2021) <https://voelkerrechtsblog.org/were-not-talkin-bout-a-revolution-anti-colonial-
struggles-and-their-unjustifications/> accessed 20 June 2023. See also regarding IHL and the right to wage

war, Claire Vergerio, War, States and International Order (CUP 2022) 259-261. See also Ananthavinayagan and
Theilen, § 21.8, in this textbook.

See e.g. BS Chimni, ‘Justification and Critique: Humanitarianism and Imperialism Over Time’in Lothar Brock and
Hendrik Simon (eds), The Justification of War and International Order (OUP 2021) 471, 485 and 487; Kuperman (n 36)
136. See also Koskenniemi (n 44) 174, discussing that if there is no longer room for neutral formalism because of a
turn to ethics in legal argumentation, and while ethics is also politics, it might provide space at least for a good or better

politics if it could involve a ‘culture of restraint, a commitment to listening to others’ (emphasis omitted).
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Finally, approaches based in pacifism or non-violence have long accompanied the
development of international law and are seeing renewed interest.’ For some, what

is important is that the means used to counter ills such as insecurity or terrorism are
‘consistent with the changes we wish to bring about’.>" On a practical level, some
researchers argue that violent methods have been overused and have largely failed
(e.g. to counter terror) while non-violent strategies have proven more successful.’?
Even those supporting R2P have reinforced the importance of preventing violence in
preference to military responses once a crisis breaks out.”

Once in those crises, the dilemma often appears as one between action and inaction,
where ‘doing something’ tends to be understood as a military response. Reflecting
this, pacifist or non-violent philosophies have been labelled as overly idealistic and
morally challenging, that remaining neutral or non-active implicates the acceptance
of violence and might reinforce the dominant order.’* Yet, nonviolent approaches
do not equate with doing nothing and might still persuade or even be coercive.”

Similarly, there is a vast range of different ways military operations to protect

56

civilians could be undertaken.”® Limiting the options to either intervening militarily

or standing idly by arguably blinkers us to other possible responses, as well as to a
situation’s historical and political context; for example, understanding better how
the earlier involvement of other States and international institutions might have

contributed to the situation at hand.”” Some thus believe pacifist and non-violent

50 Wallace (n 14); Richard Jackson, ‘“The Challenges of Pacifism and Nonviolence in the Twenty-First Century’
(2023) 1 Journal of Pacifism and Nonviolence 28, 30; Alexandre Christoyannopoulos, ‘Pacifism and
Nonviolence: Discerning the Contours of an Emerging Multidisciplinary Research Agenda’ (2023) 1 Journal
of Pacifism and Nonviolence 1; Helen Dexter, ‘Pacifism and the Problem of Protecting Others’ (2019) 56
International Politics 243; Jeremy Moses, ‘Anarchy, Pacifism and Realism: Building a Path to a Non-Violent
International Law’ (2018) 6(2) Critical Studies on Security 221.

51 S Lindahl, ‘A CTS Model of Counterterrorism’ (2017) 10(3) Critical Studies on Terrorism 523, 528-29. See
also Wallace (n 14) 13, 25-27, arguing that the problem of disagreement about the ends requires us to derive
legitimacy from the means we employ; Hannah Arendt, On Violence (Harcourt Brace Jovanovich 1970) 4: ‘the
end is in danger of being overwhelmed by the means which it justifies and which are needed to reach it’.

52 See e.g. Richard Jackson ‘CTS, Counterterrorism and Non-Violence’ (2017) 10(2) Critical Studies on
Terrorism 357; MJ Stephan and E Chenoweth, “Why Civil Resistance Works: The Strategic Logic of
Nonviolent Conflict’ (2008) 33(1) International Security 7—44; Wallace (n 14) ch 2.

3 Bellamy (n 33) 427429, 434-435.

Christoyannopoulos (n 50) 11; J Ashley Foster, “Writing Was Her Fighting: Three Guineas as a Pacifist

Response to Total War’ in Kathryn Stelmach Artuso (ed), Critical Insights: Virginia Woolf and 20th Century

Women Writers (Salem Press 2014) 59; Richard Jackson, ‘Pacifism: The Anatomy of a Subjugated Knowledge’

(2018) 6(2) Critical Studies on Security 160, 167.

55 Jackson (n 54) 166; Wallace (n 14).

Jennifer Welsh, ‘Civilian Protection in Libya: Putting Coercion and Controversy Back into RtoP’ (2011) 25(3)

Ethics & International Affairs 255, 261.

57 Gina Heathcote, The Law on the Use of Force: A Feminist Analysis (Taylor & Francis 2011) 4, 29; Anne Orford,
Reading Humanitarian Intervention: Human Rights and the Use of Force in International Law (CUP 2003) 15;
Sundhya Pahuja, ‘“Don’t Just Do Something, Stand There!” Humanitarian Intervention and the Drowning
Stranger’ (2005) 5 Human Rights & Human Welfare 51, 52-53.
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approaches can open up spaces for alternative discussions, destabilising assumptions
about militarism, and might have potential for being more global and inclusive than
the current international system.>®

Ill. CONTESTED NATURE OF CIVILIAN CASUALTIES DURING
THE PROTECTION OF CIVILIANS

In Libya in 2011, civilians in several areas became very unsafe because of the fighting
and many were killed or injured. This harm was reportedly caused by all parties.”

Once an armed conflict starts, IHL places limits on the means and methods of waging
war to protect those not participating (e.g. civilians) and no longer participating

(e.g. wounded or captured combatants). Reflecting the non-pacifist nature of the
international legal system, IHL does not prohibit violence outright, even violence
affecting civilians. Rather, trade-offs formulated within IHL accept that wars will
happen but place restraints on warring parties, balancing humanitarian protections with

0 Concretely, although IHL prohibits direct and indiscriminate attacks

military necessity.
against civilians, it accepts certain incidental harm, known colloquially as ‘collateral
damage’ (during proportionate attacks on military objectives undertaken with sufficient
precautions to avoid civilian harm).®' Imagine, for example, an air strike targeting
enemy forces which also kills a nearby civilian. This means that a civilian casualty in
Libya in 2011 might or might not be a result of a violation of IHL depending on the
circumstances. IHL is far less protective than the rules otherwise regulating force, such

as during law enforcement operations by the police.*

IHL advocates argue in support of the vital restraints IHL places on warring parties and
point out how beneficial increased compliance would be in protecting people during
war; moreover, that IHL also does much good that goes unnoticed.®

Other commentators appear less enamoured with IHL. On the abstract level, one
might accept some harm to bystanders as unavoidable and part of the ‘lesser evil’. Yet,

58 Jackson (n 54) 169; Neta C Crawford, ‘The Critical Challenge of Pacifism and Nonviolent Resistance Then
and Now’ (2023) 1 Journal of Pacifism and Nonviolence 140; Karen C Sokol, ‘East Meets West in Civil
Disobedience Theory and Beyond’ in Giuliana Ziccardi Capaldo (ed), The Global Community Yearbook of
International Law and Jurisprudence 2015 (OUP 2016) 125; Wallace (n 14) 253-254 regarding paying attention to
the enemy other’s moral frameworks.

59 Report of the International Commission of Inquiry on Libya, A/HRC/19/68, 8 March 2012, [87]—[89].

60 See e.g. ICRC, ‘The Principles of Humanity and Necessity’ (March 2023) <www.icrc.org/sites/default/files/
wysiwyg/war-and-law/02_humanity_and_necessity-0.pdf> accessed 20 June 2023. See also Uday Singh Mehta,
‘Gandhi and the Common Logic of War and Peace’ (2010) 30(1) Raritan 134, 147 on IHL providing moral
constraint but accepting the logic braiding together war, peace, and politics.

61 See Dienelt and Ullah, § 14, in this textbook.

62 See ICRC, Violence and the Use of Force (ICRC July 2011).

63 Helen Durham, ‘Atrocities in Conflict Mean We Need the Geneva Conventions More Than Ever’ (The
Guardian, 5 April 2016) <www.theguardian.com/global-development/2016/apr/05/atrocities-in-conflict-
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many people would be unwilling to accept this if they were directly affected, and in
practice, not all populations are subject to the same risks. Moreover, in the moment, it
presumably matters little to a family whether the bombs they are fleeing were launched
compliantly or not; and, in practice, investigations into such civilian harm allegations
often struggle to pronounce definitively whether an attack was proportionate or not,
or even to determine who is a civilian.®* IHL’s acceptance that civilians can be lawfully
(albeit incidentally) killed, even during operations intended to protect them, can
therefore create an underlying uneasiness.

As such, some commentators consider IHL to have been formulated to privilege
military necessity over humanitarian considerations.®® Experience also shows that
conflict parties have at times argued, especially related to counterterrorism, that existing
rules were insufficient or inapplicable to the response needed for an exceptional threat.®
This is seen to risk a gradual loosening of the rules,” particularly where an operation is
for a ‘good cause’ and the underlying ‘fault’ for the violence is perceived to lie with the
‘terrorists’ or other ‘bad guys’.®® Despite a stated purpose of protecting civilians, the aim
might actually be to defeat the enemy, with increased risks for civilians.®

Stepping further back, when THL was first codified in the 19th century, some hoped
that rules restraining the means and methods of warfare could progressively lead to
greater restrictions and ultimately the elimination of war. Others feared that such rules
would operate to shift focus to the legal technicalities, postponing calls in peace activism
for the abolition of war.”” More recent UN “Women, Peace, and Security’ initiatives,
which endorsed greater institutional participation of women in peace-building and
were perhaps hoped by women’s networks to progressively transform militarism, have
arguably resulted in a similar muffling of important feminist peace activism and critiques

64 Christiane Wilke, ‘Civilians, Combatants, and Histories of International Law’ (Critical Legal Thinking, 28

July 2014) <https://criticallegalthinking.com/2014/07/28/ civilians-combatants-histories-international-law/>

accessed 20 June 2023.

Chris AF Jochnick and Roger Normand, “The Legitimation of Violence: A Critical History of the Laws of

War’ (1994) 35(1) HILJ 49, 65, 68; Amanda Alexander, ‘A Short History of International Humanitarian Law’

(2015) 26(1) EJIL 109, 113.

66 Michael Glennon, ‘Forging a Third Way to Fight; “Bush Doctrine” for Combating Terrorism Straddles Divide
Between Crime and War’ (Legal Times, 24 September 2001) 68, discussed in Frédéric Mégret,  “War”? Legal
Semantics and the Move to Violence’ (2002) 13(2) EJIL 361, 386.

67 Amanda Alexander, ‘The Ethics of Violence: Recent Literature on the Creation of the Contemporary Regime
of Law and War’ (2021) Journal of Genocide Research 1, 13.

68 See e.g. ICRC (n 15) 45-47.

69 Ibid 47.

70 André Durand, ‘Gustave Moynier and the Peace Societies’ (1996) IRRC 314; Samuel Moyn, ‘From Antiwar to
Antitorture Politics’ in Sarat and others (eds), Law and War (Stanford University Press 2014) 154; Samuel Moyn,
Humane: How the United States Abandoned Peace and Reinvented War (Farrar, Strauss and Giroux 2021); David
Kennedy, Of Law and War (Princeton University Press 2006); Marnie Lloydd, ‘ “A Few Not Too Troublesome
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of militarism.”" Relatedly, some argue that the denunciation of certain forms of violence
as particularly problematic, such as the prosecution of war crimes, creates a boundary
which normalises other forms of violence.”

To conclude, while the formulation of IHL fits within the logic of the current
international legal system, and the humanitarian consequences of armed conflict would
undoubtedly be less disastrous if warring parties complied more faithfully with THL,
more critical arguments that IHL might ultimately facilitate and legitimate rather than
successfully restrain violence also hold some weight.”” Eyal Weizman describes how
some violence occurs with the ‘terrible force of the law’ rather than in violation of it.”*

IV. INTERNATIONAL LAW OR VIOLENCE, INTERNATIONAL LAW
AND VIOLENCE, INTERNATIONAL LAW AS VIOLENCE?

The preceding discussion suggests that it becomes overly simplistic to say that law

and war are of two different worlds — that in war, law falls silent or that the presence

of violence alerts us to law’s failings.”” More accurately, while different instances of
violence may indeed be of a different nature or purpose, we can recognise the complex
relationship(s) between international law and violence. They are not of two different

worlds rubbing up against each other but are already ‘an old couple’.”

In practice, international law and violence are certainly interconnected since legal
argumentation has become a key part of warfighting, often referred to as ‘lawfare’.””
Concerning legal theory, scholars argue that if we could reach that utopia where peace
and security were maintained, the law would lose its driving force; that violence helps
establish or construct the law by giving it meaning and social relevance.” Part of the
social relevance of violence to the law relates to an assumption that we cannot (yet) have
both security and non-violence. Security and violence are understood as a natural and

never-ending dilemma that needs to be reconciled by finding an appropriate balance,
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such that certain forms of violence remain a necessary evil.” Law works to define the
boundaries/balance of what is perceived to be needed. Austin Sarat’s statement about
law more generally seems to apply also to international law: law ‘is always violent but

never only violent; always oriented towards justice but never fully just’.®

D. CONCLUSION

Key instruments of international law, such as the UN Charter or the Geneva
Conventions 1949, are commonly seen as significant milestones marking progressive
achievement towards the ‘abandonment of the use of force’ and full disarmament.®' As
such, the basic design of collective security might be seen as the only ‘stable workhorse’
available, its imperfect functioning being primarily due to a lack of genuine willingness
of States,® as well as to the realist view that certain actors need to be allowed to retain
their arms in order to enforce the disarmament and defend themselves or others.®

Other thinkers appear less willing to sit in the ‘not yet’ of peace and justice, and view
international law as having a more contested, even conspiratory, role in violence.
Consider, for example, Dianne Otto’s question about ‘how law helps to reproduce the
inevitability of the deadly, anthropocentric, imperial, neoliberal military-industrial-
complex’ and ‘whether there remain any remnants of opportunity in law’ with which
one might yet work if one wanted to imagine alternative notions of peace.®® In that dire
description, current international law no longer appears as an aspirational vehicle for
making the world a better place. Rather, the logic, practice, and demonstrated interests
of the entire system are being critiqued and challenged.

The point is not only how challenging these questions are, but rather the resulting
plurality of views on violence and international law. Different thinkers and actors will
have different readings of a situation of violence, and different legal, political, and moral
judgements and arguments in their application of international law. International legal
argument might appear neutral or universal — for example, when an actor or institution
claims to be acting objectively in the interests of humanity or for the common good —
but the arguments being relied upon will be based on certain underlying assumptions
about the world, about international law, and about particular authorities being able

to make those determinations.® The values being prioritised are not necessarily held

in common, and can also change over time and in different political contexts, or in
hindsight. Describing international law as a conversation, David Kennedy says

79 See also Mehta (n 60).

80 Austin Sarat, ‘Situating Law Between the Realities of Violence and the Claims of Justice: An Introduction’ in
Austin Sarat (ed), Violence, and the Possibility of Justice (Princeton University Press 2001) 13.

81 Atlantic Charter between the United States and the United Kingdom 1941, final provision.

82 Weller (n 10) 642—643.

83 Ibid 629.

84 Otto (n 70) 21.

85 Jan Klabbers, International Law (CUP 2013), 3—4; Orford (n 14) 193.
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[ilnternational law reminds us to pay attention to opinion elsewhere in the world, to
think about consistency over time, to remember that what we do today may come
back to haunt us . . . international law only rarely offers a definitive judgment on who
is right.8

Regarding not only armed violence but most issues of interest to international law,
international lawyers should, then, look closely and empathetically at the particular
context, but also consciously and continually step back to reflect critically about the
bigger picture.®”” Rather than only working out what, in one’s opinion, the law says,
it becomes important to pay attention to narratives being used about any instance
of violence, by whom, to serve what purpose, and with what political consequence.
Moreover, who gets to decide? Critical reflection can also include considerations of
‘when, how, and at the behest of whom those rules have emerged and developed’.®

This final section, therefore, proposes questions which may help foster exploration
of students’ individual legal, political, and moral positions around the complex and
enduring relationships between violence and international law.

e  What language is being used in political or public dialogue to describe the violence or the
parties involved? By whom? For what purpose?

® What values are being expressed by a particular actor’s position? Is it being described as
objective, universal, or in the common interest?

® If the one who can define or decide what is legitimate and what is not is the one with true
power,” who is deciding in the situation at hand?

® Do the acts of violence reproduce any power dynamics that made those acts possible in the
first place? In your view, ‘[i]s violence necessary at times, and if so, does it, or can it, put an
end to further violence’ in the context at hand?”

¢ In what ways has compliance with the law protected people from harm? Or put them at risk
of harm?

® In which situations could a non-violent option have been chosen, or in what situations were
non-violent responses rejected or made impossible? What future paths do those decisions
possibly close oft? What might have been the imaginable results of other possible paths not
taken or actively rejected?

® s ‘war talk’ used to frame a crisis, threat, or problem (e.g. war on drugs, fight against climate

change)? To what effect?”!

86 David Kennedy, The Dark Side of Virtue: Reassessing International Humanitarianism (Princeton University Press
2004), 273.

87 Anne Orford, ‘The Politics of Collective Security’ (1996) 17(2) MJIL 373, 407-409.
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International Humanitarian Law’ (2020) 64(3) ISQ 649, 653.
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BOX 2.1.2 Further Readings and Further Resources

Further Readings

A Alexander, ‘'The Ethics of Violence: Recent Literature on the Creation of
the Contemporary Regime of Law and War’ (2021) Journal of Genocide
Research 1

H Dexter, 'Peace and Violence' in Paul D Williams and Matt McDonald (eds),
Security Studies: An Introduction (3rd edn, Routledge 2018)

D Kennedy, ‘Lawfare and Warfare' in James Crawford and Martti Koskenniemi
(eds), The Cambridge Companion to International Law (CUP 2012)

M Koskenniemi, ' “The Lady Doth Protest Too Much” Kosovo, and the Turn
to Ethics in International Law’ (2002) 65(2) MLR 159

A Martineau, ‘Concerning Violence: A Post-Colonial Reading of the Debate
on the Use of Force’ (2016) 29 LJIL 95

Further Resources

Gavin Hood, ‘Eye in the Sky' (Entertainment One 2015) (Film)
Olivier Sarbil, Mosul (PBS/Frontline 2017) (Documentary Series)

Brad Evans and others, Portraits of Violence: An lllustrated History of Radical
Thinking (New Internationalist 2017)
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§ 2.2 CONSENT
SUE GONZALEZ HAUCK

BOX 2.2.1 Required Knowledge and Learning Objectives

Required knowledge: History of International Law; Overarching Questions

Learning objectives: Understanding key components of the notion of consent
and assessing the central role it plays in the international legal system.

A. INTRODUCTION

Perhaps no other notion is as central to understanding international law as the notion
of consent. It is the bedrock of classical doctrinal accounts of international law. This
chapter familiarises students with the notion of consent, introducing the classical notion
as expressed by the Permanent Court of International Justice. It hints at some of the
difficulties that come with the classical conception of consent in international law, discusses
the connection between consent and anarchy, introduces different types of consent that are
prevalent in international law, explores the relationship between consent and colonialism,
and, finally, sketches some of the limits on State consent in the international legal system.

B. THE CENTRALITY OF CONSENT
IN INTERNATIONAL LAW

The degree to which consent is taken to structure the international legal system
depends on whether and to what degree one subscribes to voluntarist theories of
validity of international legal rules. The famous Lotus case is the often-cited point of
anchoring for such voluntarist conceptions of international law. The relevant passage
from the Lotus dictum reads:

International law governs relations between independent States. The rules of
law binding upon States therefore emanate from their own free will as expressed
in conventions or by usages generally accepted as expressing principles of law
and established in order to regulate the relations between these co-existing
independent communities or with a view to the achievement of common aims.
Restrictions upon the independence of States cannot therefore be presumed.??

Consent is thus supposed to be the expression of the ‘free will’ of a sovereign State and
the source of obligations under international law. The principle of consent is reflected in

92 Lotus (France v Turkey) PCIJ Rep Series A No 10, 18.
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the way international law is formed. This 1s most obvious in the cases of treaties, which
are, in principle, only binding on a State if this State has expressed its consent to be bound
by the respective treaty (cf. articles 11-17 VCLT).” Consent is also an essential part of
international dispute resolution. Under article 36 of the Statute of the International Court
of Justice (ICJ),” States can accept the ICJ’s jurisdiction either by signing the ICJ Statute
or by making a special declaration recognising the ICJ’s jurisdiction in a particular case.
This means that a State can only be brought before the ICJ if it has consented to the ICJ’s
jurisdiction either generally or specifically in a particular case.

Two main issues arise regarding the voluntarist conception of the role of consent in
international rule-making. First, given that States are legal entities who cannot form and
express a ‘free will’ in the same way an individual person can, the question of whether
and how one can attribute a free will to a State and which expressions of such an attributed
will count as expressions of State consent remains one of the enigmas at the heart of
international law.”® Second, the prevailing formalised conception of consent, which flows
from the idea of sovereign equality among States, does not consider material inequalities.
A formally ‘free’ expression of consent may reveal to be the result of coercion once one
considers the material circumstances. Not all forms of coercion have the effect of rendering
an expression of consent void under international law — especially not economic coercion.”

It is commonplace among international lawyers to juxtapose an extreme version of’

a voluntarist conception of international law, in which consent and only consent is
supposed to be the source of obligations under international law, and a conception of
international law based on community values. According to Martti Koskenniemi, this
contrast between consent and justice is one of the many ways in which international

legal arguments permanently oscillate between ‘concreteness’ and ‘normativity’.””

C. CONSENT, CONSENSUS, AND ANARCHY

The importance of consent in international law stems from the fact that there is no
centralised international government. The absence of government or hierarchical
rule in the sense of a centralised authority able to make and enforce laws can be
defined as anarchy.”® In the absence of formal hierarchical rule and thus under

93 Vienna Convention on the Law of Treaties (adopted 23 May 1969, entered into force 27 January 1980) 1155
UNTS 331.

94 Statute of the International Court of Justice (adopted 26 June 1945, entered into force 24 October 1945) 1
UNTS XVI.

95 Cf. Jochen von Bernstorfl, The Public International Law Theory of Hans Kelsen: Believing in International Law (CUP
2010) 26-37; 61-69.

96 Cf. Mohamed S Helal, ‘On Coercion in International Law’ (2019) 52 NYU JILP 1.

97 Martti Koskenniemi, From Apology to Utopia: The Structure of International Legal Argument (Reissue with a new
Epilogue, CUP 2006) 65.

98 Hedley Bull, The Anarchical Society (3rd edn, Palgrave Macmillan 2002) 44; Kenneth Waltz, Theory of
International Politics (McGraw-Hill 1979) 88, 102; Helen Milner, ‘The Assumption of Anarchy in International
Relations Theory: A Critique’ (1991) 17 Review of International Studies 67, 70-74.
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conditions of formal equality, the subjects of international law (i.e. mainly States) can
only be bound by a rule of international law if they have given their consent. This
mirrors the ideal of consensual decision-making and unanimity, which communal
anarchist theories embrace.” However, these theories were developed with smaller
communities of individuals in mind, not with a global community of States. The
difference between the community-oriented idea of anarchy and the prevailing
international notion of anarchy is reflected in the difference between group-oriented
notions of consensus and unanimity in contrast to individualist, voluntarist notions
of consent.

D. TYPES OF CONSENT
IN INTERNATIONAL LAW

Stephen Neff distinguishes three kinds of consent: ‘outcome consent’, ‘rule consent’,
and ‘regime consent’.'™ Outcome consent refers to a specific situation and it transforms
the outcome of this situation. An act that would otherwise be unlawful is transformed
into a lawful act because the State affected by this act has given its consent. Rule
consent refers to the voluntary acceptance of a specific rule of international law. This
kind of consent is at the basis of classical positivist and voluntarist conceptions of
international law sources and of international law’s validity. Regime consent refers
not to a specific rule but, more generally, to be bound by the rules created within a
specific system (e.g. an international organisation). In the terminology introduced by
HLA Hart, rule consent can be characterised as consent to primary rules (i.e. rules
involving substantive obligations), while regime consent refers to secondary rules (i.e.

19" Arguments involving a generalised kind of consent to the

rules about rule-making).
whole of international law have played a key role in the era of formal decolonisation
(1.e. mainly in the 1960s and 1970s). The ‘newly independent States’ that were

created as a result of this formal decolonisation argued that they had not consented

to previously existing international legal rules and could therefore start with a clean
slate. The counterargument, which prevailed, was based on a form of regime consent:
international lawyers from the Global North argued that the newly independent

States had given a generalised consent to the international legal system by attaining
independence as States.'” This argument, of course, seems rather cynical given the fact
that the form of the State was the only form through which formerly colonised peoples

were able to gain independence.'®

99 See Andrew Fiala, ‘Anarchism’ (The Stanford Encylopedia of Philosophy, Winter 2021) <https://plato.stanford.

edu/archives/win2021/entries/anarchism/> accessed 26 August 2023.

100 Stephen Neff, ‘Consent’ in Jean d’Aspremont and Sahib Singh (eds), Concepts for International Law: Contributions
to Disciplinary Thought (Edward Elgar 2019) 128—129.

101 Ibid 130-131.

102 DP O’Connell, ‘The Role of International Law’ (1966) 95 Daedalus 627, 628.

103 Sundhya Pahuja, Decolonising International Law: Development, Economic Growth and the Politics of Universality
(CUP 2011) 44 et seq; Cf. Sué Gonzalez Hauck, ‘It’s the System, Stupid!: Systematicity as a Conceptual
Weapon’ (Vilkerrechtsblog, 29 December 2020) <doi:10.17176/20210107-181817-0>.


https://plato.stanford.edu
https://plato.stanford.edu
https://doi.org/10.17176/20210107-181817-0

OVERARCHING QUESTIONS 45

E. CONSENT AND COLONIALISM

The role of generalised regime consent in the formal decolonisation era has not

been the only connection between consent and colonialism in the development of
international law. State consent obtained its status as the ultimate source of international
legal obligations in the 19th century, as international law was established as a ‘scientific’
discipline and as legal positivists purportedly broke ties with the natural law tradition.'*
The 19th century was also the time during which European States formalised their
colonial endeavours. Consent as a foundational principle of international law was
supposed to flow from State sovereignty. Consequently — but not incidentally — there
was no place in 19th-century positivist accounts of international law for consent of

people and communities that were not organised in the form of European States.!”

On the other hand, colonial powers used a formalised notion of consent to legitimise
their claim to colonial domination. European States did not recognise indigenous
polities in the Americas, Africa, and Australia as sovereign entities with the power to
contribute to international law-making and with the protection that the principle of
non-intervention and other corollaries of sovereignty provide. They did, however,
recognise indigenous authorities and their capacity to enter into legally binding
obligations when it came to formally ceding title to land. This practice entirely
neglected the coercive circumstances that accompanied formal declarations of
consent.'" Contemporary international legal rules take into account indigenous
people’s rights by requiring their free, prior, and informed consent regarding policies

and projects that directly affect them.!"”

F. LIMITS ON STATE CONSENT
UNDER CONTEMPORARY POSITIVE
INTERNATIONAL LAW

The most important limits on State consent under contemporary positive law flow
from article 53 VCLT and article 103 of the UN Charter. Both of these norms establish
a hierarchy of rules, limiting States’ ability to enter into and uphold agreements that
conflict either with jus cogens or with the UN Charter.'® Jus cogens, or a peremptory
norm of general international law, is, according to article 53 VCLT,

104 Amnon Lev, ‘The Transformation of International Law in the 19th Century’in Alexander Orakhelashvili (ed),
Research Handbook on the Theory and History of International Law (Edward Elgar 2011).

105 Antony Anghie, Imperialism, Sovereignty and the Making of International Law (CUP 2005) 34; James Anaya,
Indigenous Peoples in International Law (OUP 2000) 19 et seq.

106 Mieke van der Linden, The Acquisition of Africa (1870~1914): The Nature of International Law (Brill Nijhoff
2017); Anaya (n 105) 17.

107 See Viswanath, § 7.2.D.IV,, in this textbook.

108 Cf. Prosper Weil, ‘“Towards Relative Normativity in International Law?’ (1983) 77 AJIL 413; Karen Knop,
‘Introduction to the Symposium on Prosper Weil, “Towards Relative Normativity in International Law?””’
(2020) 114 AJIL Unbound 67.
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a norm accepted and recognized by the international community of States as
a whole as a norm from which no derogation is permitted and which can be
modified only by a subsequent norm of general international law having the
same character.

This means that States cannot modify jus cogens through other treaties or through
customary law. Examples of jus cogens include the prohibition of genocide, crimes
against humanity, slavery, and torture, and the principle of non-refoulement. Article
103 of the United Nations Charter is another key aspect of limits to State consent

in international law. This article provides that in the event of a conflict between the
obligations of a State under the Charter and its obligations under another international
agreement, the obligations under the Charter shall take precedence.

G. CONCLUSION

In the absence of a centralised international government and, therefore, what many
scholars call ‘anarchy’ on the international plane, consent is the main source of validity
of international legal rules. It can be expressed as ‘outcome consent’, ‘rule consent’,

or ‘regime consent’. However, the notion of consent is not as straightforward as it may
seem. The fiction of attributing a ‘will’ to an abstract entity like a State comes with

its difficulties, as does the fact that consent completely disregards material inequalities
and thus forms of coercion that may hamper true consent. This is best illustrated in
the way in which consent as a notion was selectively employed to legitimise colonial
appropriation and domination. Contemporary international law tries to mitigate this,
especially in the field of the rights of indigenous peoples, which includes the right to
free, prior, and informed consent. Finally, the limits on State consent that arise from
peremptory rules of international law and from the system established through the
UN Charter show that consent, if it ever was, is no longer the sole pillar on which the
house of international law rests.

BOX 2.2.2 Further Readings

Further Readings

e S Neff, ‘Consent’ in Jean d’Aspremont and Sahib Singh (eds), Concepts for
International Law: Contributions to Disciplinary Thought (Edward Elgar 2019)

e P Weil, "Towards Relative Normativity in International Law?' (1983) 77 AJIL 413

e KKnop, 'Introduction to the Symposium on Prosper Weil, “Towards Relative
Normativity in International Law?” ' (2020) 114 AJIL Unbound 67

§§9



OVERARCHING QUESTIONS 47

§ 2.3 ENFORCEMENT
DANIEL RICARDO QUIROGA-VILLAMARIN

BOX 2.3.1 Required Knowledge and Learning Objectives

Required knowledge: International Law and Violence

Learning objectives: Evaluating the reasons why certain legal scholars
have considered international law to be ‘incomplete’; examining how
different schools of international legal thought have problematised this
'incompleteness’ critique and reframed the problem of compliance — or lack
thereof — of international law; understanding the divergence in North Atlantic
international legal thought between a European concern for ‘system’ and a US
focus on ‘process’ — without losing sight of what is left outside of this framing.

A. INTRODUCTION

Could international law be neither ‘international’ nor even ‘law’? Such ‘institutional
anxieties” have long haunted our profession.'” In this chapter, I provide an introduction
to the second anxiety by reviewing different ways our discipline has engaged with
questions related to the enforcement — or lack thereof — of international legal

categories.'!?

B. FACING THE AUSTINIAN CHALLENGE

Since 1832, international law has been haunted by the English legal theorist

John Austin.""! In his influential lectures, titled ‘“The Providence of Jurisprudence
Determined’,''? Austin claimed that ‘international law’ was but a contradiction in terms.
As committed positivist theorist who distinguished between ‘laws strictly so called” and
‘morality’ (as only the former fell within the purview of ‘the science of jurisprudence’),
Austin saw international law as an imprecise misnomer.'"® Perhaps one could talk of a
science of ‘positive international morality’ — but were there such things as international
‘positive laws’?'"* Given that Austin understood a law to be a general command

109 See Gonzilez Hauck, § 1, in this textbook.

110 On the first anxiety, see Anthea Roberts, Is International Law International? (OUP 2017).

111 Antony Anghie, “Towards a Postcolonial International Law’ in Prabhakar Singh and Benoit Mayer (eds), Critical
International Law (OUP 2014) 124-125.

112 John Austin, The Province of Jurisprudence Determined (John Murray 1832).

113 Ibid 132. See also Etkin and Green, § 3.1, in this textbook.

114 Ibid.
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delivered by a sovereign authority,'"® he was sceptical that there could really be ‘law’
in the non-hierarchical structures of inter-polity relations. Without supranational
enforcement, there can be no international law ‘strictly so called’.

International lawyers have strived to face this ‘Austinian challenge’.!"® Considering

that Austin himself experienced ‘self-distrust’ throughout his intellectual career,'” it

is perhaps ironic that his writings ultimately transferred some of these ‘institutional
anxieties’ to the international legal profession.'® Some scholars have embraced its
alleged ‘incompleteness’, often by defending the international legal order as a ‘primitive’
but functional system."? Others have resisted the analogy between domestic and
international law.'" In 1995, Franck claimed that international law had entered its

‘post-ontological era’, a time when ‘[i]ts lawyers need no longer defend [its] very

existence’.'”" However, as he was quick to concede,'? this early optimism — so typical

of the post—Cold War North Atlantic faith in liberal legalism'* — could do with some
Austinian scepticism, as questions of non-compliance still haunt the discipline.'** For
better or worse, we have been unable to fully exorcise Austin’s spectre. In what follows,

I review how different schools of international legal thought have attempted, even if

unsuccessfully, to do so.'?

C. 'DIFFERENT WAYS OF THINKING' ABOUT
COMPLIANCE™*

Despite Austin’s challenge, it seems that ‘almost all nations observe almost all principles

of international law and almost all of their obligations almost all of the time’, as Henkin

127

once speculated.'” Over time, European and US traditions have tended to diverge in

115 Ibid 18.

116 Ignacio De La Rasilla Del Moral, ‘“The Shifting Origins of International Law’ (2015) 28 LJIL 419, 425.

117 HLA Hart, ‘Introduction’ in The Province of Jurisprudence Determined: and, The Uses of the Study of Jurisprudence
(Hackett 1998) viii.

118 See Gonzilez Hauck, § 1, in this textbook.

119 Yoram Dinstein, ‘International Law as a Primitive Legal System’ (1986) 19 NYUJILP 1.

120 Ian Hurd, ‘The International Rule of Law and the Domestic Analogy’ (2015) 4 GlobCon 365.

121 Thomas Franck, Fairness in International Law and Institutions (OUP 1995) 6.

122 Thomas Franck, ‘The Power of Legitimacy and the Legitimacy of Power: International Law in an Age of
Power Disequilibrium’ (2006) 100 AJIL 88, 91.

123 Daniel Ricardo Quiroga-Villamarin, ‘From Speaking Truth to Power to Speaking Power’s Truth:
Transnational Judicial Activism in an Increasingly Illiberal World” in Lena Riemer and others (eds), Cynical
International Law? Abuse and Circumvention in Public International and European Law (Springer 2020) 11-133.

124 Michael Bothe, ‘Compliance in International Law’ (Oxford Bibliographies, 2020) <https://oxfordbibliographies.
com/view/document/obo-9780199796953/0bo-9780199796953-0213.xml>

125 Benedict Kingsbury, ‘The Concept of Compliance as a Function of Competing Conceptions of International
Law’ (1998) 19 MichJIntlL 345.

126 With apologies to Andrea Bianchi, International Law Theories: An Inquiry into Different Ways of Thinking (OUP
2016).

127 Louis Henkin, How Nations Behave: Law and Foreign Policy (Council on Foreign Relations 1968) 42.
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how to make sense of this fact. I focus on these rather parochial schools not because

of their analytical precision, but because they became dominant through force or
persuasion in ‘almost all’ countries throughout the 20th century.'” In a global textbook
that aspires to reach an international audience I chose to focus on these traditions not in
spite of but because of their imperial significance.

I. INTERNATIONAL LAW AS A SYSTEM: EUROPEAN APPROACHES

European traditions emphasised the systematicity of international law, arguing that
norms did not operate on the basis of single regulations but were linked in a dense

arrangement ‘within a hierarchy, composing together a coherent logical order’.'*

130

Building on this ‘Germanic’ focus," they defended international law — albeit with

melancholy about the deficiencies of this international system compared to the ‘mature’

131

domestic State.”! ‘Like a Phoenix’, different iterations of this argument have surfaced

in 20th-century mainstream international legal thought,'*? with echoes found in later
debates regarding fragmentation,'** or Global Constitutionalism.'**

An example of this can be found in the ‘Grotian tradition’. While the 19th century has

135

been read as one marked by the rise of ‘positive’ law,'*> natural law commitments have

remained strong in the international legal profession well into the present day.'* In his
1946 article defending (and perhaps ‘inventing’) this tradition,"” Lauterpacht argues that
a ‘Grotian’ approach placed ‘the value of human will as an agency shaping the destiny of
men [sic]” at the forefront of the goals of international law'*® and subjected ‘the totality
of international relations to the rule of law’."** A ‘Grotian’ rejoinder to Austin argues
that one cannot understand how international law is enforced without paying attention
to these higher values, for they explain why ‘members of good societies agree to live

in peace and expect mutual benefits” from mutual cooperation."” Recognising that law

128 Anghie, “Towards a Postcolonial International Law’ (n 111) 127.

129 Eyal Benvenisti, “The Conception of International Law as a Legal System’ (2008) 50 GYIL 393.

130 Martti Koskenniemi, ‘Between Coordination and Constitution: International Law as a German Discipline’
(2011) 15 Redescriptions 45.

131 Daniel Ricardo Quiroga-Villamarin, ‘Black Flowers of Civilization: Violence, Colonial Institutions, and the
Law in Coetzee’s Waiting for the Barbarians’ (2020) 2 The Graduate Press 37.

132 Bianchi (n 126) 39-43.

133 Martti Koskenniemi and Paivi Leino, ‘Fragmentation of International Law? Postmodern Anxieties’ (2002) 15
LJIL 553.

134 Anne Peters, “The Merits of Global Constitutionalism’ (2009) 16 Indiana Journal of Global Legal Studies 397;
Bianchi (n 126) 44-71.

135 Stephen Neft, Justice among Nations: A History of International Law (Harvard University Press 2014) 215; Monica
Garcia-Salmones-Rovira, The Project of Positivism in International Law (OUP 2013).

136 Stephen Hall, “The Persistent Specter: Natural Law, International Order and the Limits of Legal Positivism’
(2001) 12 EJIL 269.

137 Eric Hobsbawm, ‘Introduction: Inventing Traditions’ in Eric Hobsbawm and Terence Ranger (eds), The
Invention of Tradition (CUP 2012) 1-14.

138 Hersch Lauterpacht, ‘The Grotian Tradition of International Law’ (1946) 23 BYBIL 1, 5.

139 Ibid 19.

140 Martti Koskenniemi, ‘Imagining the Rule of Law: Rereading the Grotian “Tradition (2019) 30 EJIL 17.
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and morality are separate spheres of knowledge, the Grotian argues that one cannot
fully expunge the ‘human sense of justice’ from the (international) legal system.'*! This
does not mean one should expect the international legal order to be upheld in every
occasion. It can find itself questioned and challenged, but however long the arc of the
moral universe might be, it ultimately bends towards justice.'** Gaps in enforcement are
but a signal of international law’s incompleteness.

Other perspectives responded to Austin from within legal positivism. Given that

the most famous positivist authors, Kelsen and Hart, are further discussed in this
volume, I will only highlight the crucial role of ‘primitiveness’ in their approaches to
enforcement.'” Hart, a former student of Austin, noted in The Concept of Law that
international law was marked by its ‘absence of an international legislature, courts with

compulsory jurisdiction, and centrally organized sanctions’'**

145

— earning him ‘few friends’
in our discipline.'” Hart considered that international law’s lack of ‘secondary rules’
(meta-norms governing the making or breaking of primary obligations, including

those that create consequences for non-compliance), undermined international law’s
systematicity. Moreover, Hart noted that ‘[o]ne of the most persistent sources of perplexity
about the obligatory character of international has been the difficulty felt in accepting or
explaining the fact that a state which is sovereign may also be bound by . . . international
law’."** European legal thought took Hart’s seemingly unsolvable conundrum to ‘square
the circle’ of compliance. In the famous S.S. Wimbledon case of 1923, the PCIJ concluded
that the ‘the right of entering into international engagements is an attribute of state

sovereignty’ — even if such agreement entails ‘an abandonment’ of sovereignty.'*’

Kelsen also lamented the ‘primitiveness’ of the international order.'* In his 1953 Hague
Academy lectures, he concluded that ‘primitive juridical communities’ are those in
which sanctions are yet to be centralised'* — a condition that, alas, also holds true for
the ‘international community’.”®® This didn’t undermine international law’s claim to be
a system, but it entailed that it was one with ‘decentralised’ enforcement mechanisms,
often requiring parties to seek justice through their own measures.”' Like his Grotian
contemporaries, Kelsen defended international law’s incompleteness and eagerly

141 Janne Nijman, ‘Grotius’ ‘Rule of Law’ and the Human Sense of Justice: An Afterword to Martti Koskenniemi’s
Foreword’ (2019) 30 EJIL 1105.

142 With apologies to Samuel Moyn, ‘Dignity’s Due’ (The Nation, 16 October 2013) <www.thenation.com/
article/archive/dignitys-due/> accessed 25 August 2023.

143 Etkin and Green, § 3.1, in this textbook.

144 HLA Hart, The Concept of Law (2nd edn, OUP 1994) 214.
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146 Hart, The Concept of Law (n 144). 220.
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anticipated its maturation through the establishment of permanent and supranational
institutions — courts and tribunals chief among them. Both positivist and natural-
law—inflected traditions in Europe saw the Austinian challenge as an incentive to work
towards the ‘completion’ of the international legal system. In their view, international
law — however ‘primitive’ — was never only ‘a random collection’ of norms but perhaps

a system (flawed, but improvable and ultimately lovable) in its own terms.'>

Il. INTERNATIONAL LAW AS A PROCESS: US PERSPECTIVES

US legal thought took another path. Instead of focusing on international law’s
systematicity, this tradition foregrounded the processes of international law-making,
enforcement, and non-compliance. Inspired by legal realist thought,'>* Unitedstateseans
downplayed the importance of legal concepts, studying instead how actors used
international legal remedies to enforce rights." The best example of this movement can
be found in two 1968 student casebooks: International Legal Process by Abram Chayes,
Thomas Ehrlich, and Andreas Lowenfeld," and Transnational Legal Problems by Detlev

156

Vagts and Henry Steiner."® These two books show the decisive influence of a realist

concern for process over substance that would be characteristic of this turn. In certain
circles, this approach would still place certain ‘human values’ or ‘legitimacy’ at the
forefront, especially in the so-called New Haven School” and in the later Manhattan
School.” In any case, US engagement with the empirical methods of the social
sciences — especially to measure compliance — did mark an important difference with
European traditions."’

This concern for process has been influential, especially when it comes to enforcement.
A surge of interventions have called for its renewal: from ‘New International Legal
Process’™ to a ‘new New Haven School’'*! or a ‘New Realist Approach’.'®> A good

152 ILC, Conclusions of the work of the Study Group on the Fragmentation of International Law (2006) UN
Doc A/61/10, para 251.
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example is the tide of interest in “Transnational Law’'®?

— a term first coined by Jessup
in 1956 to theorise the interstices of public/private and domestic/international that has
since taken ‘many lives’.'™* This focus on ‘problems and process’— to paraphrase the title
of Rosalyn Higgins’ famous monograph from 1994'® — has now been widely accepted.
In contemporary scholarship, the imprint of this US foregrounding of ‘process’ shines
166

brightly in Global Administrative Law,

168

inquiries into ‘informal’ law-making,'” and
International Law and Economics.

D. CONCLUSION

For better or worse, international legal thought is also haunted by dichotomies.'*’

Most legal theories ground their approach in an intrinsic difference between
categories like public/private, normativity/morality, domestic/international,
and law-making/law-breaking — often with terrible consequences, as feminist
legal critique has convincingly argued.'” Sadly, this chapter is also organised
around a series of binaries including US/European and system/process. I do

not offer them as fixed categories but rather as tentative guideposts that might
orientate a newcomer to the vast literature on enforcement in international law.
At the same time, we cannot forget that other ways of seeing international law
might be excluded from this framing — and that will be developed further in this
volume, in relation to feminist and queer, postcolonial and decolonial, and Marxist
voices.'” The real challenge ahead for 21st-century international legal thought
is to finally exorcise the ghosts of ages past — including the Austinian challenge’s
discoloured wraith.

Instead of focusing on the binary disobedience/compliance, these other voices have
highlighted the ‘world-making’ function of international law,'”* for our discipline is
not an external patina which is applied unevenly to the real, but rather a frame that
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2020).

165 Rosalyn Higgins, Problems and Process: International Law and How We Use It (OUP 1994).

166 See Benedict Kingsbury, Nico Krisch, and Richard Stewart, ‘The Emergence of Global Administrative Law’
(2005) 68 LCP 15.

167 Joost Pauwelyn, Ramses Wessel, and Jan Wouters, “When Structures Become Shackles: Stagnation and
Dynamics in International Lawmaking’ (2014) 25 EJIL 733. See also Kunz, Lima, and Castelar Campos, § 6.4,
in this textbook.

168 Jack Goldsmith and Eric Posner, The Limits of International Law (OUP 2007). See also Steininger and Paige, §
4.2, in this textbook.

169 Jean d’Aspremont, After Meaning: The Sovereignty of Forms in International Law (Edward Elgar 2021) 8-9.

170 Hilary Charlesworth, Christine Chinkin, and Shelley Wright, ‘Feminist Approaches to International Law’
(1991) 85 AJIL 613, 625-634. See also Kahl and Paige, § 3.3, in this textbook.

171 See Gonzalez Hauck, § 3.2; Kahl and Paige, § 3.3; and Bagchi, § 3.4, in this textbook.

172 Negar Mansouri, ‘International Organizations and World Making Practices: Some Notes on Method’ (2022)
19 IOLR 528, among others.



OVERARCHING QUESTIONS 53

allows us to open the window and see a ‘world of nation states’ — where questions of
compliance can be meaningfully posed and answered.'” But it is never too late to start
questioning our ways of seeing international (dis)order.'*

BOX 2.3.2 Further Readings

Further Readings

e A Bianchi, International Law Theories: An Inquiry Into Different Ways of
Thinking (OUP 2016)

e R Higgins, Problems and Process: International Law and How We Use It
(OUP 2001)

e R Goodman and D Jinks, Socializing States: Promoting Human Rights
Through International Law (OUP 2013)

e D Shelton, Remedies in International Human Rights Law (2nd edn, OUP 2006)

e A Thompson, ‘Coercive Enforcement of International Law’ in Jeffrey Dunoff
and Mark Pollack (eds), Interdisciplinary Perspectives on International Law
and International Relations (CUP 2012) 502

§§§

173 David Kennedy, ‘One, Two, Three, Many Legal Orders: Legal Pluralism and the Cosmopolitan Dream’ (2006)
31 NYU Review of Law & Social Change 641, 650.

174 Negar Mansouri and Daniel Ricardo Quiroga-Villamarin (eds), Ways of Seeing International Organisations: New
Perspectives for International Institutional Law (CUP forthcoming 2024).
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§ 2.4 SELF-DETERMINATION
MIRIAM BAK MCKENNA

BOX 2.4.1 Required Knowledge and Learning Objectives

Required knowledge: History of International Law

Learning objectives: Understanding the history, philosophy, and practical
implications of self-determination in international law.

A. INTRODUCTION

Self-determination is among the most politicised principles of the post-WWII
international legal system. This section provides a brief overview of the history,
conceptual underpinnings, and diverse meanings ascribed to self-determination in
the international legal system, along with the tensions and controversies that have
accompanied its circulation as a legal idea.

Incorporated as a principle in the UN Charter, and as a right in the ICCPR and

ICESCR, self-determination has been elevated to the status of erga omnes (Latin:

175 )176

‘among all’),'” or even jus cogens (peremptory norms of international law)'* and

as been recognise e as constituting one of international law’s ‘essentia

has b gnised by the IC tituting f international 1 tial
principles’.'”” Yet, there exists little consensus on its precise definition or scope as a legal
rule or principle.

While its linguistic sources can be traced to German Enlightenment figures and the
international socialist movement, as a conceptual idea it holds deep resonance across
cultures.'” Self-determination was popularised in the inter-war period by figures such
as Woodrow Wilson and Vladimir Lenin as a collectivist notion linked to ideologies of

175 See Judge Weeramantry, Dissenting Opinion, Case Concerning East Timor (Portugal v. Australia) [1995] IC] Rep
142, 172-3; Judge Higgins, Separate Opinion, Legal Consequences of the Construction of a Wall in the Occupied
Palestinian Territory (Advisory Opinion) [2004] IC] Rep [379]; Judge Kooijmans, Separate Opinion, Ibid
[404]; Judge Al Khasawneh, Separate Opinion, Ibid [13]; Judge Elaraby, Separate Opinion, Ibid [3.4]; Antonio
Cassese, Self-Determination of Peoples: A Legal Reappraisal (CUP 1995) at 3, 1-34, 15-23, 17-78; Benedict
Kingsbury, ‘Restructuring Self~-Determination: A Relational Approach’in P Aikio and M Scheinin (eds),
Operationalizing the Right of Indigenous Peoples to Self-determination (Abo Akademi University 2000) 19, 22.

176 In support see Judge Ammoun, Separate Opinion, Barcelona Traction, Second Phase (Merits) [1970] IC] Rep
304; Casssese Ibid 140; Ian Brownlie, Principles of Public International Law (4th edn, Clarendon Press 1990) at
513. On erga omnes and jus cogens rules, see Eggett, Introduction to § 6, in this textbook.

177 Case Concerning East Timor (Portugal v Australia) (Judgment) [1995] IC] Rep 4, 102 [29].

178 Eric D Weitz, ‘Self-Determination: How a German Enlightenment Idea Became the Slogan of National
Liberation and a Human Right’ (2015) 120 The American Historical Review 462—496.
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national unification and liberation. In the post-war period, anticolonial thinkers and
activists mobilised self-determination as the legal basis for the emancipation of peoples
from colonial rule. Even though the applicability and practical implications of self-
determination outside of the colonial context has been subject to continuing debate,
self~determination remains the catchcry of movements around the globe demanding
greater autonomy in shaping their own future.

B. CONCEPTUAL AND LEGAL TENSION

In its broadest legal sense, self-determination denotes the right of all peoples ‘to freely
determine their political status and freely pursue their economic, social and cultural

development’ (ICCPR article 1(1))."° Due to, or perhaps in spite of, its relationship to
freedom, there lies a paradoxical tension at its core: ‘self-determination both legitimates

and challenges sovereign authority’.'®

The concept of sovereignty is perhaps the most widely articulated form of self-
determination in international law, providing a sphere free from external threat and
interference in which peoples may freely determine the ways in which they wish

to govern themselves. The legitimacy of States is largely dependent upon their
embodiment of self-determination, as they provide a setting in which groups and
individuals give expression to their values, culture, and sense of themselves.'® However,
self~determination simultaneously provides a normative platform for people to alter
how they are governed, thereby pitting the validity of current political arrangements
against the validity of possible alternatives.'®?

The destabilising potential of self-determination has been balanced by the demand
that any exercise of self-determination respect territorial integrity and the retention
of present international and internal boundaries. The right of colonial peoples to
freely choose their political status is therefore restrained by the application of the
principle of uti possidetis (Latin: ‘as [you| possess under law’), which requires the
retention of existing colonial boundaries'™ despite the fact that these were drawn
largely “with little consideration for factors of geography, ethnicity, economic
convenience or reasonable means of communication’.'® Uti possidetis has also

179 See also UNGA Res 1514 (1960) GAOR 15th Session Supp 16; UNGA Res 2625 (1970) GAOR 25th
Session Supp 28; the Helsinki Final Act, 14 ILM (1975); Vienna Declaration and Programme of Action, 32 ILM
(1993).

180 Martti Koskenniemi, ‘National Self-Determination Today: Problems of Legal Theory and Practice’ (1994) 43
ICLQ 241, 245.

181 Andrew Hurrell, “The Making and Unmaking of Boundaries in International Law’ in A Buchanan and M
Moore (eds), States, Nations and Borders: The Ethics of Making Boundaries (CUP 2003) 283.

182 Patrick Macklem, ‘Distributing Sovereignty: Indian Nations and Equality of Peoples’ (1992-1993) 45 Stanford
Law Review 1311, 1346—1347.

183 Frontier Dispute (Burkina Faso v Mali) (Judgment) [1986] IC] Rep 554.

184 Territorial Dispute (Libyan Arab_Jamahiriya v Chad) (Separate Opinion of Judge Ajibola) [1994] IC] Rep 6 [8].
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been applied outside of the colonial context, for example during the breakup

of Yugoslavia.'"®® The international community has been reluctant to allow self-
determination to ground or endorse claims of separation and secession. The result, as
Karen Knop points out, is that ‘some states in international law represent the exercise
of selt-determination by a people, others do not. Some peoples have their own State,

others do not’.!8¢

C. DEFINING PEOPLE

Self-determination is structured around the notion of the ‘people’ as the legitimate
bearer of the right. As Sir Ivor Jennings archly noted, self-determination at first glance
offers a reasonable proposition: let the people decide their own fate. The problem is
that ‘the people cannot decide until someone decides who are the people’.' The main
difficulty 1s that there is rarely a perfect overlap between those who find themselves
territorially bounded and those who identify themselves members of the ‘self’. In

the context of modern statehood, this is the ‘Janus face of the modern nation’.'®®

The tension between the conception of the self-determining State entity and other
competing claims to ‘selthood’ has been the primary source of conflict in the practical
application of self-determination.

The two dominant interpretations to the term ‘peoples’ emerging from self-
determination discourse largely correspond to that of ethnos (i.e. an imaginary
community of descent or affiliation such as the nation) and demos (i.e. a politically
defined community). The latter holds that a ‘people’ entitled to self-determination is
the whole of a population within the generally accepted boundaries of an independent
State or a territory of a classical colonial type. The difficulty, as James Anaya asserts,

is in the underlying view that only such units of human aggregation — the whole of

the people of a State or colonial territory — are beneficiaries of self~determination.'®
‘This approach’, Anaya notes, ‘renders the norm inapplicable to the vast number of
contemporary claims of sub-state groups that represent many of the world’s most

pressing problems in the post-colonial age’."

185 Allain Pellet, ‘Note sur la Commission d’arbitrage de la Conférence européenne pour la paix en
Yougoslavie’ (1991) 37 Ann fr dr int 329 at 337; Allain Pellet, ‘L’ Activité de la Commission d’arbitrage de la
Conférence européenne pour la paix en Yougoslavie’ (1992) 38 Ann fr dr int 220; Allain Pellet, ‘L’Activité
de la Commission d’arbitrage de la Conférence internationale pour I'ancienne Yougoslavie’ (1993) 39
Ann fr dr int 286.

186 Karen Knop, ‘Statehood: Territory, People, Government’ in James Crawford and Martti Koskenniemi (eds),
The Cambridge Companion to International Law (CUP 2012) 107.

187 Sir Ivor Jennings, The Approach to Self-Government (CUP 1956) 55-56.

188 Jurgen Habermas, ‘A Genealogical Analysis of the Cognitive Content of Morality’ in The Inclusion of the Other:
Studies in Political Theory (MIT Press 1998).

189 James Anaya, ‘Self-Determination as a Collective Right Under Contemporary International Law’ in Pekka
Aikio and Martin Scheinin (eds), Operationalizing the Right of Indigenous Peoples to Self-Determination (Abo
Akademi University 2000) 10.

190 Ibid.
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D. FORMS OF SELF-DETERMINATION
I. GENERAL NORM

Having been included in the Atlantic Charter, the joint declaration of allied post-war
aims, and its demands for the restoration of sovereignty and self-government,
self-determination was invoked as one of the founding principles of the UN Charter
in articles 1 and 55, linked to developing ‘friendly relations among nations’ and
promoting the ‘equal rights . . . of peoples’.'”! While not implying a legal right per
se, the reference to self-determination in the UN Charter is widely understood as
bolstering the territorial and sovereign sanctity of the State against foreign incursions,
as well as guaranteeing a people’s ‘choice of a political, economic, social and cultural
system, and the formulation of foreign policy’, as affirmed by the IC]J in its Nicaragua
decision."? In its 2004 Wall opinion, concerning the construction by Israel of a wall in
occupied Palestinian territory, the IC] affirmed that self~-determination had acquired
the status of a legal right under international law, placing States under an obligation
to ‘refrain from any forcible action which deprives peoples . . . of their right to
self-determination’, as well as ‘to promote the realization of [self-determination| and
to respect it’.'”?

Il. COLONIAL SELF-DETERMINATION

With many colonial powers reluctant to relinquish their colonial holdings,
references to self-determination are conspicuously absent from the UN Charter
chapters relating to both the non-self-governing territories and the trusteeships.
In subsequent decades, however, anti-colonialists successfully transformed self-
determination into a legal and normative platform for decolonisation. Drawing a
direct line between colonialism and the violation of not only human rights and
human dignity, but the broader aims of the international system contained in the
UN Charter, anti-colonialists laid the foundations for a legal challenge to empire.
Following its inclusion in the final statement of the Bandung Conference of Afro-
Asian Countries in 1955, self-determination was successfully incorporated into
the landmark Declaration on the Granting of Independence to Colonial Countries
and Peoples (Resolution 1514 (XV)) in 1960 by the General Assembly.'”* Calling
for an immediate end to all forms of colonial rule, the resolution granted colonial
peoples a legal right to independence or to adopt any other status they freely chose.

The ICJ later affirmed the colonial right to self-determination in its Namibia,'

191 Antonio Cassese, Self-Determination of Peoples: A Legal Appraisal (CUP 1995) 37.

192 Case Concerning Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of
America) (Merits) [1986] IC] Rep 14.

193 Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory (Advisory Opinion) [2004] ICJ]
Rep 136 [88].

194 UNGA Res 1514 (1960) GAOR 15th Session Supp 16.

195 Legal Consequences for States of the Continued Presence of South Africa in Namibia (South West Africa) Notwithstanding
Security Council Resolution 276 (1970) (Advisory Opinion) [1971] IC] Rep 16.
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Western Sahara,"® and East Timor"” decisions. With no formal definition of colony,
however, the right was restricted in practice to territories geographically separate
and culturally and ethnically distinct from the administering power, excluding settler

colonies and their indigenous peoples from the ambit of the right.'”®

I1l. ALIEN SUBJUGATION, DOMINATION, OR EXPLOITATION

Following the height of the decolonisation era, the right of self-determination

was broadened to include cases in which a people is subject to ‘alien subjugation,
domination or exploitation’.'” The situations in Afghanistan, Lebanon, Uganda,
Cambodia, Grenada, Palestine, South Africa, Southern Rhodesia, and Central
America dominated UN debates in which self-determination was raised in terms of
foreign domination. Concerns over neo-colonial and Cold War intervention also
saw self-determination cast as a corollary of non-interference, sovereign equality, and
economic sovereignty. The 1965 Declaration on the Inadmissibility of Intervention
in the Domestic Affairs of States® solidified a sovereignty-based notion of self-
determination as a buffer against interference and ‘foreign pressure’, while economic
self-determination featured prominently in demands for a New International
Economic Order by States from the Global South in the 1970s. The right to
economic self-determination was strengthened by the inclusion of the right to
permanent sovereignty over natural resources in common article 1(2) of the ICCPR
and ICESCR, which declared ‘all peoples may, for their own ends, freely dispose of
their natural wealth and resources without prejudice’. Within the text of the Friendly
Relations Declaration from 1970, an authoritative restatement of the UN Charter
principles, a clear line emerged that the promotion and implementation of self-
determination and equal rights were among the most important measures to ensure
universal peace.

IV. INTERNAL OR DEMOCRATIC SELF-DETERMINATION

While absent from the Universal Declaration of Human Rights (UDHR), the right

to self-determination features prominently in several human rights instruments, most
notably common article 1 of the ICCPR and ICESCR and the African Charter on
Human and Peoples Rights. Political participation, democratic government, free and
fair elections, and public accountability are increasingly referred to as falling within the
rubric of ‘internal’ self~-determination, which is said to create international standards
regarding the form and function of a State’s internal political order.?” During the

196 Western Sahara (Advisory Opinion) [1975] IC] Rep 12.

197 Case Concerning East Timor (Portugal v Australia) [1995] IC] Rep 142.

198 UNGA Res 1541 (1960) GAOR 15th Session Supp 16.

199 See Friendly Relations Declaration, GA Res 2625 (1970) GAOR 25th Session Supp 28.

200 1965 Declaration on the Inadmissibility of Intervention in the Domestic Affairs of States.

201 For example, Resolution 1995/60 on ‘ways and means of overcoming obstacles to the establishment of a
democratic society and requirements for the maintenance of democracy’, UN Commission on Human Rights
ESCOR Supp 4, UN Doc. E/CN.4/1995/60 (1995), preamble.
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immediate post—Cold War period, many States along with prominent jurists such as
Thomas Franck and Antonio Cassese sought to link self~determination to a right of
democratic governance.”® Discussions over self-determination’s link to ‘legitimate’
forms of internal political functioning and democratic governance are also enmeshed
in debates over the resurgence in concepts such as trusteeship, protectorate, and
international administration and the rise of post-conflict reconstruction missions.?”

V. REMEDIAL SELF-DETERMINATION

In cases where States failed to uphold these protections, the possibility has been raised
that a right of ‘remedial’ self-determination or secession could exist. This is based

on a reading of the so-called safeguard clause contained in the Friendly Relations
Declaration, which extends the right of territorial integrity to governments ‘representing
the whole people belonging to the territory without distinction as to race, creed or colour’.
Similar arguments of exceptionality in cases in which a group suffers systematic and
gross violations of human rights have been raised in the Aaland Islands decisions,
concerning a Swedish-speaking minority in Finland,*™ the Supreme Court of Canada

in Re Secession of Quebec, responding to Quebec’s request for secession,?”

and by some
States in their submissions to the ICJ’s Advisory Opinion regarding Kosovo’s unilateral
declaration of independence from Serbia in 2008.* However, while the recognition
of Kosovo’s independence by over 100 States raises the possibility that a new category
of ‘remedial secession’ may exist, no right of secession has yet been recognised under

international law.
VI. INDIGENOUS AND MINORITY SELF-DETERMINATION

Self-determination is also increasingly viewed as encapsulating a wide spectrum of
rights for sub-State groups aimed at protecting their culture, identity, and self-governing
capacity. Rights of ethnic and national minorities, while traditionally falling within
human rights frameworks, were linked to the broad principle of self-determination.
This was prominently seen in the aftermath of the breakups of the USSR and
Yugoslavia, where the retention of existing boundaries necessitated an accommodation
of cultural and ethnic claims by minorities.

202 See Thomas Franck, ‘The Emerging Right to Democratic Governance’ (1992) 86 AJIL 46.

203 See Ralph Wilde, International Territorial Administration: How Trusteeship and the Civilizing Mission Never Went
Away (OUP 2008).

204 Report of the International Commission of Jurists Entrusted by the Council of the League of Nations with the Task of
Giving an Advisory Opinion Upon the Legal Aspects of the Aaland Islands Question, League of Nations Official
Journal, Special Supplement No 3 (October 1920); The Aaland Islands Question: Report Submitted to the
Council of the League of Nations by the Commission of Rapporteurs, League of Nations Doc B7 [C] 21/68/106
(April 1921).

205 Re Reference by the Governor in Council Concerning Certain Questions Relating to the Secession of Quebec from
Canada, [1998] 1 16 1 DLR. (4) 385.

206 Accordance with International Law of the Unilateral Declaration of Independence in Respect of Kosovo (Request for
Advisory Opinion) [2010] ICJ Rep 423.
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Indigenous rights have become increasingly articulated within the framework of self-
determination, as an important restorative step towards redressing stolen sovereignty
by granting decision-making over their traditional lands and natural resources.”” The
International Labour Organization’s Convention 169 of 1989 was crucial milestone in
this regard, employing for the first time the term ‘peoples’ in referring to indigenous
groups, and laying out the entitlements of self-governance in relation to matters
connected with their lands, beliefs, and economic and cultural development.®
Indigenous self-determination was bolstered in 2006 with the adoption of the UN
Declaration on the Rights of Indigenous Peoples, which affirmed the right to self-
determination,®” linking it to self~government and autonomy ‘in matters relating to
their internal and local affairs, as well as ways and means for financing their autonomous
functions’.?"

Appeals to indigenous self-determination are thus taking place against the backdrop of
broader debates surrounding the Statist paradigm of international law, with autonomy
rights and devolutionary arrangements directed towards the goal of renegotiating
sovereignty. Self-determination also continues to figure prominently in independence
claims by numerous groups, including in Palestine, Catalonia, and Kurdistan, and by
groups seeking greater control over issues affecting them. Self-determination is also

211 seen most

increasingly being linked to redressing the ongoing legacy of colonialism,
prominently in the successtul challenge to the UK’ occupation of the Chagos Islands by

Mauritius in a 2019 ICJ Advisory Opinion.*!*

E. CONCLUSION

Self-determination may be one of the most unsettled norms in international law, yet
it is also one of the most resonant. Despite its shifting legal content, normatively it
provides the cornerstone for an international system which appeals to the equality and
worth of the multitude of social, cultural and political identities which exist across the
globe, providing a powerful platform for change. As Upendra Baxi surmises, self-
determination ‘insists that every human person has a right to a voice . . . the right to

bear witness to violation, a right to immunity against disarticulation by concentrations of

economic, social, and political formations . . . thus opening up sites of resistance’."?

207 See James Crawford (ed), The Rights of Peoples (Clarendon Press 1988); Benedict Kingsbury, ‘Claims by Non-
State Groups in International Law’ (1992) 25(1) Cornell Int’l L] 48; Patrick Thornberry, International Law and
the Rights of Minorities (Clarendon Press 1991).

208 Article 7 of ILO Convention 169 concerning Indigenous and Tribal Peoples in Independent Countries
(adopted on 27 June 1989). Prior to this, ILO Convention 107 from 1957 used the term ‘populations’.

209 UNGA Res 61/295 (2007) GAOR 61st Session Supp 49, para 3.

210 Ibid article 4.

211 Marc Weller, Escaping the Self-Determination Trap (Martinus Nijhoff 2009) 19.

212 Legal Consequences of the Separation of the Chagos Archipelago from Mauritius in 1965 (Advisory Opinion) [2019]
ICJ Rep 95.

213 Upendra Baxi, The Future of Human Rights (OUP 2002) 36.
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BOX 2.4.2 Further Readings and Further Resources

Further Readings

A Cassese, Self-Determination of Peoples: A Legal Reappraisal (CUP 1995)
K Knop, Diversity and Self-Determination in International Law (CUP 2002)

MB McKenna, Reckoning With Empire: Self-Determination in International
Law (Brill 2023)

A Getachew, Worldmaking After Empire: The Rise and Fall of Self-
Determination (Princeton University Press 2020)

T Sparks, Self-Determination in the International Legal System: Whose Claim,
to What Right? (Hart 2023)

Further Resources

Olivier Magis, 'Another Paradise’ (2019) (Film) <www.truestory.film/another-
paradise> accessed 25 August 2023

Maya Newell, ‘In My Blood It Runs’ (2019) (Film) <www.imdb.com/title/
tt8192948/> accessed 25 August 2023
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INTRODUCTION
SUE GONZALEZ HAUCK AND VERENA KAHL

BOX 3.1 Required Knowledge and Learning Objectives

Required knowledge: None

Learning objectives: Understanding what is typically meant by an ‘approach’ to
international law.

BOX 3.2 Interactive Exercises

Access interactive exercises for this chapter' by positioning your smartphone
camera at the dot-filled box, also known as a QR code.

Figure 3.1 QR code referring to interactive exercises.

A. INTRODUCTION

This chapter introduces some of the most important approaches to international
law, while the next chapter introduces methods in working within international law.
The distinction between ‘approaches’ and ‘methods’ mirrors the distinction between

1 https://openrewi.org/en-projects-project-public-international-law-approaches-to-international-law/

DOI: 10.4324/9781003451327-4
This chapter has been made available under a (CC-BY-SA) 4.0 license.
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methodology and method.? This introductory section, first, introduces this distinction
and thereby tries to illustrate what ‘approaches’ to international law are. Second, it
reflects on the traditional approach to international law and on its relationship with
positivism. Third, it briefly introduces commonalities among and pluralities within
critical approaches to international law.

B. WHAT IS AN APPROACH? METHODOLOGY
AND METHOD

The different approaches presented in this chapter represent different methodologies,
that is, different sets of ontological and epistemological premises, which shape any
intellectual enterprise. Premises are the starting point of an argument. They are the
statements that are taken for granted as the point of departure. Ontological premises,
simply put, are premises on what there is in the world, that is, on whether there is an
objective truth and/or fixed reality ‘out there’ and on which elements in the world
determine such truths and realities. Epistemological premises are premises on what
we can know and on how we can acquire and establish knowledge. No intellectual
enterprise can be carried out consistently and rigorously without, at the outset,
gaining clarity about ontological and epistemological premises. The terms ‘method’
and ‘methodology’ are often used interchangeably.’ However, a useful distinction
between the two consists in understanding methodology as a set of ontological and
epistemological premises and therefore the point of departure, as explained above, and
method as the roadmap guiding the individual steps to be taken from this point of
departure. ‘Method’, then, refers to the concrete application of the conceptual apparatus
of a specific approach.?

C. TRADITIONAL INTERNATIONAL LAW
AND LEGAL POSITIVISM

Despite influential figures like Ian Brownlie having argued that theory is but fog
that obscures the more interesting legal questions,® no inquiry into international
law is possible without theory. It is necessary to at least be aware of the set

of premises from which one is starting. The standard way of engaging with
international law in the traditional approach, which Brownlie epitomises, consists
in laying out ‘what the law is’ on a particular question by deriving the relevant

2 Cf. Rossana Deplano and Nicholas Tsagourias, ‘Introduction’ in idem (eds), Research Methods in International
Law: A Handbook (Edward Elgar 2021) 1-5.

3 Sundhya Pahuja, ‘Methodology: Writing About How We Do Research’in Rossana Deplano and Nicholas
Tsagourias (eds), Research Methods in International Law: A Handbook (Edward Elgar 2021) 61.

4 Andrea Bianchi, International Law Theories: An Inquiry into Different Ways of Thinking (OUP 2017) viii.

5 Ian Brownlie, ‘International Law at the Fiftieth Anniversary of the United Nations — General Course on Public
International Law (1995) 255 RdC 9, 30.
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rules from the sources of international law (mainly treaties, custom, and general
principles, article 38(1) IC]J Statute®) and by interpreting and applying these

rules in accordance with existing authoritative interpretations and applications.
This approach can be labelled ‘doctrinal’, ‘traditional’,” ‘orthodox’,* or simply
‘mainstream’.” Making a claim to knowledge about ‘what the law is’, however,
necessarily involves adopting a position on what ‘law’ is and on how we can know
it, which means departing from a specific set of ontological and epistemological
premises. Therefore, it is impossible to state what the law is without, implicitly,
adopting a specific theoretical approach in doing so. A position that claims to
discard theory altogether will often just adopt an inconsistent theoretical position
as the starting point of its argument.'” This is often the case with the doctrinal,
traditional, or orthodox approach. Another label which is often attached to this
approach is ‘positivist’.!" Positivism, generally, is a label attached to the set of
ontological and epistemological premises according to which there is a single,
objective truth ‘out there’ and that it is possible for human beings to know this
truth reliably. Legal positivism, as a philosophical position,'? adopts these premises
only tor the established (i.e. ‘positive’) law, not for moral and other considerations,
which are considered to be separate from law. Consequently, at least in ‘hard
cases’, that is, when the law employs vague terms like ‘proportionality’ or when
the law has to be applied to circumstances not clearly reflected in the law, law is
no longer a matter of cognition but of (usually a court’s) decision. Philosophical
legal positivists therefore agree that, at least in these ‘hard cases’, there is no
single right answer to legal questions. However, practitioners who claim to be
only interested in positive law and doctrinal scholars whose commitment to

legal positivism mainly consists in adopting the perspective of practitioners and
providing guidance by systematising existing legal materials often operate under
the assumption that answers about ‘what the law is” have a single correct answer
and that this answer can be found." ‘Positivism’ in the sense of the traditional
doctrinal approach is therefore often incompatible with philosophical legal
positivism.

6 Statute of the International Court of Justice (adopted 26 June 1945, entered into force 18 April 1946) 33
UNTS 993.

7 Bianchi (n 4) 21.

8 Jorg Kammerhofer, ‘International Legal Positivism’ in Florian Hoffmann and Anne Orford (eds), The Oxford
Handbook of the Theory of International Law (OUP 2016) 413.

9 Srinivas Burra, “Teaching Critical International Law: Reflections from the Periphery’ (TWAILR Reflections,
12 March 2023) <https://twailr.com/teaching-critical-international-law-reflections-from-the-periphery/>
accessed 22 June 2023.

10 Sué Gonzilez Hauck, ‘The Outside Keeps Creeping In: On the Impossibility of Engaging in Purely Doctrinal
Scholarship’ (Volkerrechtsblog, 23 February 2021) <https://voelkerrechtsblog.org/de/the-outside-keeps-
creeping-in-on-the-impossibility-of-engaging-in-purely-doctrinal-scholarship/> accessed 22 June 2023.

11 Bruno Simma and Andreas L Paulus, ‘The Responsibility of Individuals for Human Rights Abuses in Internal
Conflicts: A Positivist View’ (1999) 93 AJIL 302.

12 See Etkin and Green, § 3.1, in this textbook.

13 Danae Azaria, ‘ “Codification by Interpretation”: The International Law Commission as an Interpreter of
International Law’ (2020) 31 EJIL 171200, at 176.
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D. CRITICAL INTERNATIONAL LAW

Critical approaches to international law emerged from the Critical Legal Studies (CLS)
movement in the United States, which was heavily influenced by both postmodern
philosophy and Legal Realism. From postmodern and (post)structuralist philosophy;,
Critical Legal Studies and critical approaches to international law derive the premises
that there is no objective and single truth ‘out there’ and that knowledge creation is
not about neutral and objective cognition of a pre-existing truth but rather about the
‘conditions of possibility’ for expressing certain claims and for having these claims
recognised and count as knowledge.

A central methodological tool deployed by critical legal scholars is deconstruction, a
mode of thought developed by Jacques Derrida." Deconstruction in this sense can be
understood as a never-ending process of questioning existing and accepted structures
of dominance, which are perceived as objective, neutral, or natural.’® As a resul, it
reveals the existence of other competing forms of interpretation, alternative views,

which have been ignored, overshadowed, or suppressed, thereby opening the door

16

to new possibilities and structures.'® The concept of deconstruction therefore rejects

the idea of an absolute truth or natural referent,'” but rather searches for ‘the tensions,
the contradictions, the heterogeneity’.' In its ability to show pluralities and different
options, deconstruction creates space for (ongoing) transformation and reconstruction.
With this in mind, ‘[it] is only through this element of endless analysis, criticism and

deconstruction that we can prevent existing structures of dominance from reasserting

themselves’."”

The main characteristic that critical approaches have derived from the project

of deconstructing international law consists in the claim that international law is
radically indeterminate.”” Radical indeterminacy, in this sense, means that any course
of action can be defended or rejected in terms of international law,?! and that the

14 For Derrida’s idea of deconstruction see, inter alia, Jacques Derrida, Of Grammatology (Gayatri Chakravorty

Spivak, trans., Johns Hopkins University Press 2016); Jacques Derrida, Deconstruction in a Nutshell:
A Conversation with Jacques Derrida (John D Caputo ed, Fordham University Press 2020). For an analysis of
deconstruction regarding law and justice see Jacques Derrida, ‘Force of Law: The “Mystical Foundation of
Authority”” in Drucilla Cornell and others (eds), Deconstruction and the Possibility of Justice (Routledge 1992)
3-677.

15 See Catherine Turner, ‘Jacques Derrida: Deconstruction’ (Critical Legal Thinking, 27 May 2016) <https://
criticallegalthinking.com/2016/05/27/jacques-derrida-deconstruction/> accessed 26 August 2023.

16 Ibid.

17 Ibid.

18 Derrida, Deconstruction in a Nutshell (n 14) 9.

19 Turner (n 15).

20 For a more detailed introduction to Koskenniemi’s argument on radical indeterminacy, see Jean-Francois
Thibault, ‘Martti Koskenniemi: Indeterminacy’ (Critical Legal Thinking, 8 December 2017) <https://
criticallegalthinking.com/2017/12/08/martti-koskenniemi-indeterminacy/> accessed 23 June 2023.

2

Martti Koskenniemi, From Apology to Utopia: The Structure of International Legal Argument. Reissue with a New
Epilogue (CUP 2006) 591.
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question of which position prevails is not a question of sound legal argument or
correct legal method but of politics.?* This critique of the distinction between law
and politics is what critical approaches to international law share with Legal Realism.
Martti Koskenniemi, who, together with David Kennedy, has been the main figure
in articulating, defending, and popularising this position, argues in his famous work
From Apology to Utopia that ‘international law is singularly useless as a means for
justifying or criticizing international behaviour’.** The reason for international law’s
radical indeterminacy, in Koskenniemi’s account, is its fundamentally and irresolvably
contradictory nature, which causes international legal arguments to oscillate between
the poles of concreteness and normativity, apology and utopia.® Concreteness

means that the law’s content has to be verified ‘not against some political principle
but by reference to the concrete behaviour, will and interest of the States’.*®
Simultaneously, the law has to be normative in the sense that it has to be ‘opposable
to State policy’.”” The contradiction inherent in the need for both normativity

and concreteness leads to constant oscillations between these positions. To seem
coherent, individual arguments have to stress either normativity or concreteness.

In doing so, however, they become vulnerable to valid criticism from the opposing
perspective. “The choice of solution is dependent on an ultimately arbitrary choice
to stop the criticisms at one point instead of another’.” Koskenniemi highlights,
however, that even though it is possible to justify any kind of practice in terms of
international legal argument, in practice, it is not arbitrary at all which actions are
justified and which ones are condemned. This is due to what Koskenniemi calls

‘structural bias’.?

Even though they do not all adopt Koskenniemi’s linguistic analysis of international
law and differ from Koskenniemi in many other aspects, one way of characterising
the other critical approaches to international law, which will be presented in the
following sub-chapters, is that they offer focused accounts on specific ‘structural
biases’ of international law. Feminist and queer theory approaches critique
international law’s bias favouring and centring cis men, while Third World
Approaches focus on how international law is structured in a way that favours the
Global North, thereby harming the Global South. Marxist approaches offer an
entirely different view on international law’s contradictory nature and oppressive
structure. They do, however, share the view that international law produces and
favours the status quo with all its exploitation and violence. Further premises will be
laid out in the respective sections.

22 Martti Koskenniemi, ‘The Politics of International Law’ (1990) 1 EJIL 4-32.

23 See e.g. David Kennedy, International Legal Structures (Nomos 1987).

24 Martti Koskenniemi, From Apology to Utopia: The Structure of International Legal Argument. Reissue with a New
Epilogue (CUP 2006) 67.

25 Ibid 58.

26 Ibid.

27 Ibid.

28 Ibid 67.

29 Ibid 605-606.
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E. CONCLUSION

The approaches presented in this chapter offer different ways of thinking about
international law. Any way of engaging with international law presupposes doing so
using a specific lens or approach. This is true even and especially for the traditional
doctrinal approach, even though this approach is rarely made explicit. The following
sections present positivism, Third World Approaches to International Law, feminist and
queer theory, and Marxist approaches to international law in more detail.

BOX 3.3 Further Readings
Further Readings

e A Bianchi, International Law Theories: An Inquiry Into Different Ways of
Thinking (OUP 2016)

e A Orford and F Hoffmann (eds), The Oxford Handbook of the Theory of
International Law (OUP 2016)

§§§
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§ 3.1 POSITIVISM
BASAK ETKIN AND ALEX GREEN

BOX 3.1.1 Required Knowledge and Learning Objectives

Required knowledge: History of International Law; Approaches

Learning objectives: Understanding analytical and normative legal positivism
and their differences from international legal positivism; identifying the major
critiques of positivism.

A. INTRODUCTION

One of the more influential theories in contemporary legal theory, positivism is often
treated as a catch-all term within international legal scholarship. In order to identify its
different uses, this section will first discuss ‘analytical’ positivism as it appears in general
legal theory, and then ‘normative’ positivism, its most common version in international
law. Then, we will focus on the critique of positivism by canvassing three reasons why
one might adopt a non-positivist approach.

B. POSITIVISM AS METHOD AND IDEOLOGY

Legal positivism is a theory about law determination. Law determination concerns
what it means for the content of the law to be ‘fixed” or ‘made what it is’ (e.g. the
threat or use of force within international relations is unlawful because art. 2.4 of the
UN Charter forbids both). Legal positivism asserts that ‘legal facts’ (i.e. facts about the
existence and content of the law as it currently exists) are determined by ‘social facts’
alone, and that all law is posited/positive. Social facts, in this sense, are value-neutral
descriptions of social behaviour, such as the fact that people take their hats oft when
entering a church. Within the framework of positivism, the social facts relevant to the
existence and content of law are those recognised as being relevant by the officials of a
legal system (the ‘social thesis’). Legal positivism first emerged as a reaction to ‘natural
law’ theories in the 18th century. Its roots within Anglophone legal scholarship are in
the works of Jeremy Bentham (1748—-1832),*" who sought to both criticise and discredit
natural law theories. ‘Analytical legal positivism’ (the view that positivism is the correct
theory of law on logical or conceptual grounds) is and has been one of the more

30 Jeremy Bentham, Of Laws in General (Unpublished Manuscript, HLA Hart ed) (Athlone Press 1970); Jeremy
Bentham, An Introduction to the Principles of Morals and Legislation (first published 1789, JH Burns and HLA
Hart eds) (OUP 1996).
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influential modern legal theories as far as international law is concerned, to the extent
that some scholars will often misuse ‘positivism’ to describe all ‘mainstream’ doctrinal
approaches to international law.*!

I. ANALYTICAL POSITIVISM

As their main point of convergence, all legal positivists agree upon the ‘separability
thesis’, which holds that law and morality are not necessarily linked. According to
positivists, it is the separation of law and morality that makes criticising the content

of law possible. However, to what degree law and morality are separated is a point of
contention between inclusive (soft) and exclusive (hard) positivists. Inclusive positivists
allow for moral elements to be included directly or indirectly in the rule of recognition:
the ‘master rule’ of any legal order, which provides that order with its criteria for

legal validity. Exclusive legal positivists, on the other hand, reject any moral elements
entering the rule of recognition. Both sides of the argument agree that when the rule of
recognition does not give a clear answer to the question “What is the law?’, courts must
either create new law or else simply state the answer to be undetermined.*

Within the anglosphere, analytical positivism was first popularised by John

Austin® (1790-1859), who developed the ‘command theory’, the notion that law
consists of ‘orders backed by threats’. Here, ‘orders’ represent the command of a
sovereign whose will is habitually obeyed and disobedience to whom is sanctioned by
a ‘threat’.

HLA Hart (1907-1992), an inclusive legal positivist and a prominent critic of
Austin, offered a comprehensive critique of the command theory in his influential
book The Concept of Law.** Hart’s arguments demonstrated three main issues with

command theory: it cannot account for customary law,* not all laws command or

36

prohibit specific actions,”® and it is impossible in virtually all jurisdictions to identify

sovereigns with unlimited law-making powers.”” Hart proposed an alternative account
of law, characterising it as ‘a union of primary and secondary rules’.*® Primary rules
establish obligations and confer rights to guide human conduct (e.g. it is forbidden

to cross the street when the red light is on). In some communities described by Hart
as ‘primitive’, law consists solely of these primary rules, but primary rules alone do
not make a legal system, which also requires secondary rules. Secondary rules are

31 Andrea Bianchi, International Law Theories: An Inquiry into Different Ways of Thinking (OUP 2016) 22—43.

32 Especially when facing extra-legal notions such as ‘proportional’ or ‘reasonable’.

33 John Austin, The Province of Jurisprudence Determined (First Published 1832) (CUP 1995); John Austin, Lectures on
Jurisprudence, or the Philosophy of Positive Law (First Published 1879) (R Campbell ed, 4th edn, Thoemmes Press
2002).

34 HLA Hart, The Concept of Law (2nd edn, OUP 1994). See also HLA Hart, ‘Positivism and the Separation of
Law and Morals’ (1958) 71 Harvard Law Review 593.

35 Ibid 44—49.

36 Ibid 27-44.

37 Ibid 66-71.

38 Ibid 79-99.
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those that serve as organisational meta-rules, or that govern primary rules. According
to Hart, these secondary rules address three main shortcomings: (1) the uncertainty
around which rules are valid in this system, (2) the static character of the rules, and
(3) the inefliciency of the rules. These problems are solved by, respectively, (1) the
rule of recognition, providing the criteria of legal validity and answering the question
“What is the law?’; (2) rules of change, establishing the procedures for introducing
new primary rules, modifying existing ones, and abolishing old ones, answering the
question ‘How does the law change?’; and (3) rules of adjudication, determining who
has the authority to adjudicate and how they must do so, answering the question
‘How to implement the law?’ All secondary rules can be classified under one of these
three categories.

Hart is often presented in opposition to his continental counterpart Hans Kelsen
(1881-1973), an Austrian jurist, who is more influential in civil law systems.

Kelsen was closer to Austin’s look than Hart, as in his view laws were norms
addressed to officials and not at subjects — that is, they are norms to be applied

by courts and other legal authorities in particular circumstances.” Another point

of divergence between Hart and Kelsen is legal validity. For Hart, legal validity
depends ultimately upon social recognition but, for Kelsen, legal validity was an
entirely normative (‘ought’, not ‘is’) question. He argued that legal rules are valid
only when they are validated by ‘higher’ norms, following prescribed procedure.
This stepped construction (Stufenbau) culminates in the Grundnorm (English: basic
norm), as Kelsen presented in Reine Rechtslehre (English: Pure Theory of Law).* The
Grundnorm is the presupposed legal proposition at the foundation of any legal system:
a simple fiction to uphold validity."!

Another prominent figure in legal positivism is the Israeli legal philosopher Joseph
Raz (1939-2022). In The Authority of Law: Essays on Law and Morality,** Raz
developed both the social thesis and the sources thesis (the view that law is identified
only by reference to its social sources), asserting that law’s existence and content
cannot rely on moral facts. As an exclusive positivist, Raz further explored the
normative aspects of legal systems in his Practical Reasons and Norms* and made the
case for legal rules offering a practical justification for obedience, while excluding
other justifications.

Most recently, Scott Shapiro’s book Legality offers an alternative approach to legal
positivism.* Shapiro’s ‘planning theory’ of law contends that legal systems are
compulsory planning organisations, while his ‘moral aim thesis’ suggests that law
provides content-independent normative guidance to bypass moral disagreements.

39 Hans Kelsen, General Theory of Law and State (A Wedberg, trans., Harvard University Press 1945) 8—64.
40 Hans Kelsen, Pure Theory of Law (M Knight, trans., 2nd edn, University of California Press 1967).

41 Ibid 193-221.

42 Joseph Raz, The Authority of Law: Essays on Law and Morality (2nd edn, OUP 2009).

43 Joseph Raz, Practical Reasons and Norms (2nd edn, OUP 1999).

44 Scott Shapiro, Legality (Belknap Press 2011).
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Il. INTERNATIONAL LEGAL POSITIVISM AND NORMATIVE POSITIVISM

Normative positivism, traditionally more prevalent in international legal scholarship
than purely analytical positivism, defends the idea that positivism is not only true,

but also valuable. Normative positivism in this sense should not be confused with
analytically normative approaches, such as Kelsen’s. Jeremy Waldron argues that true
normative positivism, which emphasises the value of reasoning about law in particular
ways, is more faithful to positivism’s origins, as Bentham’s intention was not to separate
law and morality conceptually but to coordinate conflict resolution between law and
personal judgments about morality.*® Lassa Oppenheim (1858-1919) also defended

this point of view, suggesting that positivism was the best suited concept to advance
particular moral and political values, as demonstrated by his advocacy of ‘international
society’.* Also adopted by Prosper Weil, this has been a particularly influential approach
in international law.*’

Some obsolete versions of analytical positivism might seem incompatible with
international law, such as Austin’s command theory, which might cast doubt upon its
general veracity, given the lack of a sovereign in the international arena.*® Another
potential issue surrounds Kelsen’s account of legal validity, which, through its appeal to
successively higher levels of normative validation, appears to favour ‘monism’ (the view
that the different branches of international law, and all domestic legal systems, constitute
a unified regime).* International law is a highly fragmented domain with numerous
regional and international regimes, and it is often difficult to establish hierarchically
superior norms in each situation. However, modern legal positivism has evolved quite
significantly and has developed sophisticated answers to questions that arise within
international law.

International legal positivism (i.e. positivism as understood and upheld by international
lawyers), much like its analytical counterpart explained above, is far from being

a monolith, and in some ways it diverges from legal positivism.>” Most notably,
international legal positivism is, partially because of the weight given to State will

in international law, often confused with consensualism or voluntarism.>' However,

45 Jeremy Waldron, ‘Normative (or Ethical) Positivism’ in ] Coleman (ed), Hart’s Postscript: Essays on the Postscript to
“The Concept of Law’ (OUP 2001).

46 Lassa Oppenheim, “The Science of International Law: Its Task and Method’ (1908) 2 AJIL 313; Benedict
Kingsbury, ‘Legal Positivism as Normative Politics: International Society, Balance of Power and Lassa
Oppenheim’s Positive International Law’ (2002) 13 EJIL 401.

47 Prosper Weil, ‘“Towards Relative Normativity in International Law?’ (1983) 77 AJIL 413.

48 On enforcement, see Quiroga-Villamarin, § 2.3, in this textbook.

49 On international law and domestic law, see Kunz, § 5, in this textbook.

50 Basak Etkin, ‘Legal Positivism’ in Christina Binder and others (eds), Elgar Encyclopedia of Human Rights (Edward
Elgar 2022) 412—417; Jean d’Aspremont, ‘International Legal Positivism’ in Mortimer Sellers and Stephan
Kirste (eds), Encyclopedia of the Philosophy of Law and Social Philosophy (Springer 2017); Jérg Kammerhofer,
‘International Legal Positivism’ in Anne Orford and Florian Hoffmann (eds), The Oxford Handbook of the Theory
of International Law (OUP 2016) 407-426.

51 On consent, see Gonzilez Hauck, § 2.2, in this textbook.
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treaties are the only consent-based source of international law, assuming a strict
understanding of consent. Therefore, the rule of recognition of international law
does not include consent, and the sources thesis applied to international law does not
paint a consensualist picture.” While neo-voluntarists survive, many contemporary
international legal positivists separate the objective international legal order and the
subjective will of States.>

International law’s compatibility with positivism is also called into question regarding
jus cogens (peremptory norms of general international law). These peremptory norms
are ‘accepted and recognized . . . as a norm from which no derogation is permitted’,
according to the 1969 Vienna Convention on the Law of Treaties. This means that
the idea of jus cogens does not necessarily breach the separability thesis, even though
one can identify its moral undertone once a series of examples are given: prohibitions
of genocide, torture, and slavery. Some exclusive legal positivists believe that
acknowledging the existence of jus cogens undermines the separability thesis, but this
problem can be solved by saying that the moral belief or judgment shared by States is a
social fact, and that is what makes a norm jus cogens, not its inherent moral value.>

C. CRITIQUES OF POSITIVISM

Legal positivism, as we have seen, is the view that the content of international legal
norms is made what it is (i.e. determined or ‘fixed’) by social facts alone. These social
facts typically relate to the ‘pedigree’ of those norms: their historical roots in particular
social sources, such as treaty texts or expressions of opinio juris (short for opinio juris sive
necessitates; in English: ‘an opinion of law or necessity’). The inverse view, held by ‘non-
positivists’, is that international legal norms are necessarily determined not only by social
facts but also by facts about political morality,™ which include moral values, genuine
normative principles, and practical reasons that govern how individuals should ‘live
together’, organise themselves, and behave in national and international society.

Consider an uncontroversial claim such as ‘the 1969 Vienna Convention on the Law

of Treaties expresses true propositions of international law’. For non-positivists, this

will only be true insofar as the law-determining function of the Convention is morally
valuable in some way. This reliance upon political morality is also entailed by the beliefs
of normative positivists, who argue that for moral reasons international legal norms

must be identified via social facts alone. To continue with the example, a normative
positivist and a committed non-positivist might agree that the Vienna Convention helps
to fix international law because treaties have a coordinating function, which benefits
the stability and predictability of international relations. For both scholars, in other

52 On sources, see Eggett, Introduction to § 6, in this textbook.

53 Jorg Kammerhofer and Jean d’Aspremont (eds), International Legal Positivism in a Post-Modern World (CUP 2014).
54 Asif Hameed, ‘Unravelling the Mystery of Jus Cogens in International Law’ (2014) 84 BYBIL 2.

55 Hasan Dindjer, ‘“The New Legal Anti-Positivism’ (2020) 26(3) Legal Theory 181.
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words, treaty texts help to fix the content of international legal norms because there are
compelling reasons why those texts should have this effect.>

What, then, distinguishes non-positivists from normative positivists? Non-positivists,
whilst agreeing that facts about political morality partly determine the content of the
law, disagree that moral reasoning should be excluded from the identification of legal
norms.”” Normative positivists, as noted above, argue that international law should be
identified with recourse to social facts alone. According to their view, excluding moral
considerations from legal reasoning tends to produce international stability, insofar as

it avoids the proliferation of inter-State disputes. For the non-positivist, however, the
exclusion of moral considerations from legal reasoning is wrongheaded, either because
they believe normative positivists to be mistaken about the allegedly destabilising effects
of moral reasoning,®® or because they believe identifying international legal norms to be
impossible on the basis of social facts alone. In what follows, we examine a few reasons
why one might reject legal positivism wholesale and adopt a non-positivist approach
instead.

I. INSUFFICIENT CONSENSUS

Central to the positivism of Hart, Raz, and others is the notion that legal validity
turns on the existence of one or more rules of recognition. This claim can also be
put in the following terms: within any given legal order, the norms of that order

are ultimately determined in relation to the convergent behaviours and attitudes

of law-applying officials. The social facts that such officials treat as being sources

of law become sources for that reason.® Within international law, the relevant legal
officials include State representatives and international adjudicative bodies, to name
two examples. One possible reason for rejecting this view is that international law
lacks sufficient convergence in official attitude or behaviour, meaning that no rule
of recognition can exist within that legal order.®® So, for instance, although it might
be true that the text of a particular bilateral investment treaty®' is binding on its State
Parties because of their consent to be bound by that text, it nonetheless remains the
case that the binding force of pacta sunt servanda (English: ‘agreements must be kept’)®
requires explaining and there is little to no consensus at the international level as to

56 Alex Green, “The Precarious Rationality of International Law: Critiquing the International Rule of
Recognition’ (2022) 22(8) German Law Journal 1613, 1626.

57 Ronald Dworkin, Law’s Empire (Hart 1986) 114—130, 238-258. The distinction as presented here may elide
non-positivism and ‘soft’ positivism, which accepts that moral reasoning can indeed form part of legal reasoning
but only to the extent that moral norms are ‘incorporated’ within the law by norms that are themselves
determined ultimately and exclusively by social facts. For more on soft positivism, see Eleni Mitrophanous,
‘Soft Positivism’ (1997) 17(4) Oxford Journal of Legal Studies 621.

58 Nahuel Maisley, ‘Better to See International Law This Other Way: The Case Against International Normative
Positivism’ (2021) 12(2) Jurisprudence 151.

59 Green (n 56) 1619-1620.

60 Ibid 1627-1633.

6

62 On treaty law, see Fiskatoris and Svicevic, § 6.1, in this textbook.

—

On investment law, see Hankings-Evans, § 23.1, in this textbook.
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the precise status of that principle (e.g. whether it is a general principle® of law or
custom).®

Il. 'RATIONAL' DETERMINATION AND SOCIAL FACTS

Another doubt about rules of recognition concerns the mechanics of how such rules
supposedly ‘fix’ the content of international law. Even if the attitudes and behaviours
of international legal officials are sufficiently convergent for rules of recognition to
exist, it is unclear why these attitudes and behaviours should be treated as determining
international law.® Why, in other words, should rules of recognition function in

the way that positivists claim they do? According to a broadly Hartian view of legal
validity, the cumulative attitudes and behaviours of legal officials fix to the content

of international law by definition. However, given what many non-positivists consider
to be the plausible assumption that there must be a rational explanation for why legal
norms exist in the way and with the content that they do, it is not obvious why
official attitudes and behaviour should be treated this way.®® For example, if we are
asked to explain why pacta sunt servanda holds within international relations, it seems
highly unsatisfactory to answer, ‘because the relevant people believe that it does’.
This concern arises because the attitudes and practices of legal officials are social facts,
with no necessary normative implications, and therefore cannot provide reasons why

international law should be viewed one way rather than another.”

Importantly, this
critique is inapplicable to normative positivism, which holds that facts about political
morality can explain why ultimate and exclusive recourse to a particular set of social
facts should be observed.®® Nonetheless, concerns about the ‘rationality’ of positivism

remain applicable to its purely analytical variants.

BOX 3.1.2 Example: 'Rational’ Determination and Social
Facts — An Imaginary Tribunal

Imagine that an international tribunal (‘the Tribunal’) were to deliver judgment
in an ongoing case according to an absurd method: they flip a coin. When
doing so, imagine the Tribunal holds that immediately prior to their decision to
proceed in this manner, all the usual rules of law determination — the application
of treaty texts, customary practices, and so on — were undoubtedly relevant. But
all that changed, the Tribunal says, the second before their decision to resort to
coin flipping was made. Clearly, the Tribunal is wrong, but why?

63 On general principles of law, see Eggett, § 6.3, in this textbook.

64 On customary international law, see Stoica, § 6.2, in this textbook.

65 Mark Greenberg, ‘Hartian Positivism and Normative Facts: How Facts Make Law II’ in Scott Hershovitz (ed),
Exploring Law’s Empire: The Jurisprudence of Ronald Dworkin (OUP 2006) 273.

66 Mark Greenberg, ‘How Facts Make Law’ (2004) 10 Legal Theory 157, 164.

67 Greenberg (n 65).

68 Green (n 56) 1626-1627.



76 BASAK ETKIN AND ALEX GREEN

The State that lost the coin toss might object that the Tribunal wrongly ignored
the relevant social facts. No prior item of State practice or expression of opinio
juris, nor any academic or judicial commentary, mentioned that coin flipping
would suddenly become the way to resolve complex legal disputes. The
Tribunal, this losing State might say, is just ignoring international law. But the
Tribunal could respond that this objection is mistaken because, at the moment
when coin flipping became the correct way to resolve disputes, every legal

rule that was previously applicable, including the ‘old’ rules for identifying
international law, became irrelevant. They might also say that any current and
continuing legal trends that suggest otherwise are simply mistakes: all legal
orders, after all, contain at least some mistaken decisions. How can the losing
State answer them?

Analytical legal positivists have no real answer to this question because
everything our absurd imaginary tribunal says is logically consistent

with the fact that international disputes used to be resolved in the
‘normal way’. This holds because established legal trends, including the
established attitudes and behaviour of legal officials, are social facts

with no intrinsic normative implications of their own. By themselves such
facts leave open the question of which standards they support and which
standards they do not.

Once again, the point is not that such arguments are plausible: obviously they
are ridiculous. The question is what makes them ridiculous. Non-positivists and
normative positivists both have clear answers as to why: the Tribunal in this
case is acting illegitimately and exceeding its authority by adopting a standard
for the resolution of disputes that undermines the international rule of law. But
that answer includes a value judgment — that the international rule of law is
something worth promoting and defending — so it is unavailable to anyone who
believes that legal argument is a matter of social facts alone.

Ill. THE 'POSITIVE' NON-POSITIVIST CASE

Finally, one might wish to appeal directly to political morality within legal reasoning for
more positive reasons. In the first place, on the assumption that either of the first two
critiques presented above are true, then reliance upon more than just social facts alone
is inevitable when identifying international law. This being so, there is no point, or so
the argument might go, in pretending otherwise. It is preferable to be transparent about
one’s reliance upon political morality, instead of obscuring it behind a positivist veneer.
Alternatively, one might believe that direct recourse to moral considerations within
legal reasoning would be conducive to the promotion of global justice, if for no

other reason than it focuses attention on the most morally salient aspects of a



APPROACHES 77

given international dispute.®” Considerations of this sort have motivated a range
of contemporary non-positivist scholarship, both in relation to international law

170

in general”’ and as regards more discrete regimes, such as the law of statehood,”

international trade law,”* or the law of human rights.”

D. CONCLUSION

This section has sought to summarise legal positivism and its different aspects, as
well as its main critiques. However, positivists and non-positivists scholars have
argued for centuries about the merits and faults of these theories, going far beyond
international law. This section can merely be an introduction to these discussions,
and interested students of international law can explore them further through the
readings provided below.

BOX 3.1.3 Further Readings and Further Resources

Further Readings

e E Basak, 'Legal Positivism' in Elgar Encyclopedia of Human Rights (Edward
Elgar 2022) 412

e HLA Hart, The Concept of Law (2nd edn, OUP 1994)

e HKelsen, Pure Theory of Law (M Knight, trans., 2nd edn, University of
California Press 1967)

e JRaz, The Authority of Law: Essays on Law and Morality (2nd edn, OUP 2009)
e R Dworkin, Law’s Empire (Hart 1986)

Further Resources

e Basak Etkin and Kostia Gorobets, ‘Episode 3: Adil Haque on International
Law and Morality’ (Borderline Jurisprudence, 30 April 2021) <https://podcasts.
apple.com/gb/podcast/episode-3-adil-haque-on-international-law-and-
morality/id1561575704?i=1000519437534> accessed 14 August 2023

69 John Tasioulas, ‘Customary International Law and the Quest for Global Justice’ in Amanda Perreau-Saussine
and James Murphy (eds), The Nature of Customary Law (CUP 2007) 326-329.

70 Fernando Teson, A Philosophy of International Law (Perseus 1998); Ronald Dworkin, ‘A New Philosophy for
International Law’ (2013) 41(1) Philosophy & Public Affairs 2.

71 Alex Green, Statehood as Political Community: International Law and the Emergence of New States (CUP 2023).

72 Oisin Suttle, Distributive Justice and World ‘Trade Law: A Political Theory of International ‘Trade Regulation (CUP
2018).

73 George Letsas, A Theory of Interpretation of the European Convention on Human Rights (OUP 2007).
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Basak Etkin and Kostia Gorobets, ‘Special Episode “Joseph Raz and
International Law: An Unfinished Journey” ' (Borderline Jurisprudence,

25 August 2022) <https://podcasts.apple.com/gb/podcast/special-episode-
joseph-raz-and-international-law/id1561575704?i=1000577334459> accessed
14 August 2023

Basak Etkin and Kostia Gorobets, "Episode 15: Basak Cali on Authority,
Interpretivism, and Human Rights' (Borderline Jurisprudence, 4
November 2022) <https://podcasts.apple.com/gb/podcast/episode-
15-ba%C5%9Fak-%C3%A7al%C4%B1-on-authority-interpretivism-and/
id15615757047i=1000585098146> accessed 14 August 2023

Basak Etkin and Kostia Gorobets, ‘Episode 19: Alex Green on Natural Law,
Statehood and International Law' (Borderline Jurisprudence, 7 April 2023)
<https://podcasts.apple.com/gb/podcast/episode-19-alex-green-on-
natural-law-statehood-and/id15615757047i=1000607861316> accessed 14
August 2023
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§ 3.2 THIRD WORLD APPROACHES
TO INTERNATIONAL LAW

SUE GONZALEZ HAUCK

BOX 3.2.1 Required Knowledge and Learning Objectives

Required knowledge: Approaches

Learning objectives: Understanding the main tenets that unite TWAIL thought
while getting a glimpse of the pluralities of TWAIL engagement with
international law.

A. INTRODUCTION

This section introduces Third World Approaches to International Law (TWAIL), a
movement within international legal scholarship trying to reshape international law in a
way that centres people who have suffered the consequences of colonialism. The section
introduces the notions of Third World and Global South and briefly recapitulates the
trajectory of TWAIL as a movement. It delves deeper into some of the most influential
analyses of how international law has been and continues to be shaped by colonialism
and introduces some of the methodologies employed by TWAIL scholars.

B. POINTS OF DEPARTURE AND TWAIL
TRAJECTORIES

I. INTRODUCTION TO THE CONCEPTS OF THE THIRD WORLD
AND THE GLOBAL SOUTH

The term Third World originates from the time of the bipolar Cold War opposition
between the First World, comprising the member States of the North Atlantic Treaty
Organization (NATO), and the Second World, organised in the Warsaw Pact, in the
second half of the 20th century. The Third World rallied not only around the idea

of non-alignment but also around a shared history of being subjected to European
colonialism. As a politically institutionalised project, the Third World took shape in several
conferences, of which the Afro-Asian meetings in Bandung™ in 1955 and in Cairo in
1961, the inaugural conference of the Non-Aligned Movement in Belgrade in 1961, and
the Tricontinental Conference in Havana in 1966 stand out.” Today, the term Third World

74 For an in-depth engagement with the Bandung conference from a TWAIL perspective, see Luis Eslava and
others (eds), Bandung, Global History, and International Law: Critical Pasts and Pending Futures (CUP 2017).
75 Vijay Prashad, The Darker Nations: A People’s History of the Third World (New Press 2008).
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has been partially replaced by the term Global South. This latter term bears less direct links
to the Cold War bloc opposition and points instead at a critique of the kind of neoliberal
globalisation that gained traction in the 1990s after the collapse of the Soviet Union.

Il. TRAJECTORIES OF TWAIL AS A MOVEMENT

TWAIL as a rubric for an academic movement emerged in Harvard in 1996.7° To
acknowledge the intellectual tradition within which scholars who started calling
themselves TWAIL scholars in the 1990s were working, Antony Anghie and BS
Chimni coined the terms “TWAIL I’ and “TWAIL II’. With the term TWAIL I,
Anghie and Chimni referred to scholars like Georges Abi-Saab, F Garcia-Amador,

RP Anand, Mohammed Bedjaoui, and Taslim O Elias, the first generation of
international law scholars from newly independent States, who grappled with the
exclusions that a Eurocentric and colonial international law had produced.” TWAIL

IT scholars started building on the legacy of the aforementioned scholars while further
developing the analytical tools necessary to engage with international law from a

Third World perspective. This meant taking a critical stance towards some of the main
tenets of TWAIL I thought. TWAIL 1II scholars shifted their attention and normative
commitment from the post-colonial State to the people living in the Third World,
which allowed for analyses that could take into account the violence within post-colonial
States as well as conflicts generated by class, caste, race, and gender.”® Additionally, the
shift from TWAIL I to TWAIL II meant a shift in general attitudes regarding the role of
colonialism in international law. While TWAIL I scholars had treated colonialism as an
aberration, which could be broken with and remedied by using and slightly modifying
the techniques of the existing international legal order, TWAIL II scholars turned to the
history and theory of international law to show how colonialism has been a central and
defining feature of the formation of international law.”

C. TWAIL ENGAGEMENTS WITH
THE COLONIAL LEGACIES OF
INTERNATIONAL LAW

The main aspect that unites TWAIL scholarship despite the heterogeneity of the
movement is the shared endeavour of grappling with international law’s colonial
legacies.*® Several influential TWAIL authors, including Antony Anghie, Sundhya
Pahuja, and, most recently, Ntina Tzouvala have examined the structure of international

76 Luis Eslava, “TWAIL Coordinates’ (Critical Legal Thinking, 2 April 2019) <https://criticallegalthinking.
com/2019/04/02/twail-coordinates/> accessed 25 August 2023.

77 Antony Anghie and BS Chimni, ‘Third World Approaches to International Law and Individual Responsibility
in Internal Conflicts’ (2003) Chinese JIL 77, 79 et seq.

78 1Ibid 82.

79 1Ibid 84.

80 Usha Natarajan and others, ‘Introduction: TWAIL — On Praxis and the Intellectual’ (2016) 37 Third World
Quarterly 1946.
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legal arguments through history to show how colonial and racist thought animates
international law. Anghie argues that it is the dynamic of difference which generates the
concepts and dichotomies that are fundamental to the formation of international law.*!
By dynamic of difference, Anghie refers to the conceptual tools positivist international
lawyers deployed to, first, postulate a gap between the civilised European and the
uncivilised non-European world and, second, to construct and employ techniques to
bridge this gap (i.e. to civilise the uncivilised, to engage in the civilising mission).* The
civilising mission, the idea that non-European peoples are savages, barbaric, backward,
and violent, and that European peoples thus must educate, convert, redeem, develop,
and pacity — in short, civilise — them has been used to justify continued intervention

by European countries and other countries of the Global North (or the West) in Third
World countries.®

Pahuja emphasises that international law constructs its own subjects and objects. It does
not merely rely on a number of foundational notions, such as the State, the international,
or the law. Nor does it merely apply to objects external to it, like the economy. Rather,
through definitions that make categorial cuts between what is inside and outside certain
categories, international law produces these categories even though it is deemed to be
founded on them.* As the production of international law’s foundational concepts has
occurred through the colonial encounter and through the particular contexts of several
imperial and post-imperial projects, the shape these concepts gained is determined by
these very particular contexts. Simultaneously, however, international law posits the legal
categories it produces as universally true. It is the interplay between international law’s
self~formation in (post)colonial contexts and international law’s universalising gestures
that produce what Pahuja calls international law’s critical instability.*® ‘The instability is
“critical” in both senses of the word, for it is simultaneously a threat to the reach and
existence of international legality and an essential, generative dimension of it’.* Pahuja’s
work has focused on how the potential offered by this critical instability, a potential of
pointing out international law’s shortcomings in terms of its own aspirations towards
universal justice and thus using international law in emancipatory ways, has been
repeatedly contained by a ruling rationality.

A key dimension of that rationality is the position of development and economic
growth vis-a-vis international law. The combination of the promise offered by
international law’s critical instability and the subsumption by the ruling rationality of
efforts to take up that promise explains international law’s dual quality, or its puzzling
tendency to exhibit both imperial and counter-imperial dimensions.*’

—

81 Antony Anghie, Imperialism, Sovereignty and the Making of International Law (CUP 2005) 9.

82 Ibid 37, 56.

83 Anghie and Chimni (n 77) 85.

84 Sundhya Pahuja, Decolonising International Law: Development, Economic Growth and the Politics of Universality (CUP
2011) 26.

85 Ibid 25 et seq.

86 Ibid 25; Cf. Peter Fitzpatrick and Patricia Tuitt, ‘Introduction’ in Peter Fitzpatrick and Patricia Tuitt (eds),
Critical Beings: Race, Nation and the Global Legal Subject (Ashgate Press 2003) xi—xx, xi.

87 Pahuja (n 84) 25.



82 SUE GONZALEZ HAUCK

Ntina Tzouvala focuses on the standard of civilisation as a set of argumentative patterns,
which oscillate between two modes of distinguishing between the West and the rest.
The first is what she calls the ‘logic of biology’. It is based on biological racism and

the insurmountable barriers it erects against colonised and formerly colonised peoples
gaining equal rights and obligations under international law. The second, the ‘logic of
improvement’ in Tzouvala’s terminology, replaces definitive exclusion with conditional
inclusion, offering peoples of the Third World a prospect for gaining equal rights and
obligations. The condition for gaining such equal recognition, as Tzouvala argues, has
been capitalist transformation.®

D. TWAIL METHODOLOGIES

TWAIL scholars employ a variety of methodologies and engage in various inter- and
intradisciplinary conversations. Among this variety of methodologies, approaches
informed by critical legal history stand out, as well as approaches employing critical
political economy. Additionally, TWAIL is cross-fertilised by approaches focusing on
other systems of oppression that intersect with the system on which TWAIL scholarship
mainly focuses (i.e. colonialism). Thus, TWAIL engagements with critical scholarship
on race and racism as well as TWAIL feminisms deserve explicit attention.

The focus on history is one of the main characteristics of TWAIL scholarship. ‘History
matters’, as Luis Eslava reaffirms as the first of five TWAIL coordinates, which
characterise the movement.* The particular appreciation of history stems from TWAIL’s
aim of transforming international law. Understanding the past is a necessary prerequisite
for transforming the present and the future.”” TWAIL histories have pointed out the
Eurocentric nature of existing histories of international law. They have focused on the
co-constitution of international law and imperialism as well as on histories of Third
World resistance, of alternative projects and movements.

Besides history, the second methodological orientation central to TWAIL is an
engagement with political economy, especially Marxism, which will be treated
elsewhere in this textbook in more detail.”

In recent years, TWAIL scholarship has started to engage more directly not only with
colonialism but with racism as the structure that has served to legitimise and entrench
colonial domination, thus engaging in an active dialogue with critical scholarship on
race and racism.”? Critical scholarship on race and racism, which includes but is not

88 Ntina Tzouvala, Capitalism as Civilisation: A History of International Law (CUP 2020) 1-7.

89 Eslava (n 76).

90 BS Chimni, ‘The Past, Present and Future of International Law: A Critical Third World Approach’ (2007) 8
Melbourne Journal of International Law 499, 500.

91 See Bagchi, § 3.4, in this textbook.

92 James T Gathii, “Writing Race and Identity in a Global Context: What CRT and TWAIL Can Learn from
Each Other’ (2021) 67 UCLA Law Review 1610; E Tendayi Achiume and Ash U BAli, ‘Race & Empire in
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limited to Critical Race Theory, is mainly concerned with the social construction of
races and racial hierarchies and with how these hierarchies have been used to justify
exclusion, exploitation, and domination. Drawing also on critical scholarship on race
and racism, TWAIL feminisms place additional emphasis not only on colonialism and
racism but also on the patriarchy as systems of oppression.”

E. CONCLUSION

TWAIL scholarship is characterised by a dynamic and transformative perspective that
challenges the Eurocentric foundations of international law. By centring the experiences
of those who have borne the brunt of colonialism, TWAIL scholars illuminate the
enduring impacts of historical injustices on the global legal landscape. The evolution from
TWAIL I to TWAIL II signifies a shift in focus from post-colonial States to marginalised
populations, acknowledging the complexities of class, caste, race, and gender within these
contexts. Through critical examinations of international law’s colonial legacies and its
reliance on exclusionary concepts, TWAIL scholars have unveiled the intricate interplay
between law, domination, and resistance. Employing historical analysis, political economy,
as well as feminist and critical race analysis, TWAIL provides a multifaceted toolkit for
understanding and reshaping international law toward greater justice.

BOX 3.2.2 Further Readings

Further Readings

e JT Gathii, 'The Promise of International Law: A Third World View (Including a
TWAIL Bibliography 1996-2019 as an Appendix)’ (2020) 114 Proceedings of
the ASIL Annual Meeting 165

e R Kapur, Gender, Alterity and Human Rights: Freedom in a Fishbow! (Edward
Elgar 2018)

e U Natarajan and others, ‘Introduction: TWAIL — On Praxis and the
Intellectual’ (2016) 37 Third World Quarterly 1946

e A Anghie, Imperialism, Sovereignty and the Making of International Law
(CUP 2005)

§§9

International Law at the Intersection of TWAIL & CRT’ (TWAILR: Reflections, 30 July 2021) <https://twailr.
com/race-empire-in-international-law-at-the-intersection-of-twail-crt/> accessed 26 August 2023.

93 Ratna Kapur, Gender, Alterity and Human Rights: Freedom in a Fishbowl (Edward Elgar 2018); J Oloka-Onyango
and Sylvia Tamale, * “The Personal Is Political”, or Why Women’s Rights Are Indeed Human Rights: An
African Perspective on International Feminism’ (1995)17 HRQ 691; Vasuki Nesiah, “Toward a Feminist
Internationality: A Critique of US Feminist Legal Scholarship’ (1993) 16 Harvard Women’s Law Journal 189.
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§ 3.3 FEMINIST AND QUEER THEORY
VERENA KAHL AND TAMSIN PHILLIPA PAIGE

BOX 3.3.1 Required Knowledge and Learning Objectives

Required knowledge: Approaches; History of International Law

Learning objectives: Understanding feminist and queer approaches and their
particular relevance for public international law.

A. INTRODUCTION

This section introduces feminist and queer theories and their relevance for public
international law. It departs from the male and heterosexual standard and a gender-
biased international legal order as the common baseline for queer and feminist
deconstruction. By pointing out the commonalities of feminist and queer theory, the
contribution underscores the utility and necessity of a consolidated approach. Common
terms and concepts are then connected to some of the manifestations and specific
examples of feminist and queer theory in international law.

Feminist and queer approaches form part of a diverse field of schools of thought, which
observe, analyse, and criticise public international law from a particular perspective

and, coming from this specific theoretical foundation, seek to deconstruct its object

of analysis. In this regard, feminist and queer theory aims at the deconstruction of

a perceived neutral or natural international legal order that rests on a dominating
masculine and heterosexual standard.”

Different approaches in feminist and queer theory share a common baseline:
international law has been predominantly developed and shaped by (white, cis,
heterosexual) men and has been built on the assumption that men and masculinity are
the (societal) norm.” While this norm and public international law have been perceived
as neutral, they neglect categories deviating from this standard and exclude them as

‘the other’.”® People who deviate from the norm relating to sex, gender, or sexuality
have their perspectives and interests constantly ignored.” Public international law, like
domestic law, exhibits a clear gender bias.”® This gender bias, elevating the masculine to
the norm, functions like a ‘veiled representation and projection of a masculine which

94 Hilary Charlesworth and Christine Chinkin, The Boundaries of International Law — A Feminist Analysis
(Manchester University Press 2000) 60.

95 Ibid ix, 2.

96 Ibid x.

97 Ibid 2—4, 60.

98 Ibid ix.
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takes itself as the unquestioned norm, the ideal representative without any idea of the

violence that this representational positioning does to its others’.”

B. COMMON TERMS AND CONCEPTS
I. SEX AND GENDER

Sex and gender are two interconnected concepts crucial to feminist and queer theory.
Sex refers to biological differences between men and women construed as binary
categories related to bodies.'™ Gender describes the cultural and social imprinting of

distinctions made on the basis of sex.!™ Gender is seen as a fluid concept'® and rejects

103

biological determinism embodied in the concept of sex,'” challenging the binary

understanding of sex and opening up a broader range of identities beyond woman

and man.'™ The complexity of gender identity arises from the ‘dynamic relationship
between the body and identity which gives rise to multiple possible alignments, which
can change over time, or even from moment to moment’.'” However, the same
complexity applies to the oversimplified category of sex, as biology itself unveils the
existence of a variety of sexes beyond the socially constructed dualism.'” The idea
that sex is a natural and immutable characteristic has been increasingly challenged'”
for having constructed, contingent and political dimensions.'”® Consequently, the
distinction between sex and gender itself has been questioned.!”” Queer and feminist
approaches have attempted to denaturalise sex and gender, assuming that they ‘should

both be understood as the effects of performative and reiterative gender norms . . .

which materialise, naturalise, regulate, and discipline sexed bodies and identifications’.'"

99 Elisabeth Grosz, Volatile Bodies: Toward a Corporeal Feminism (Indiana UP 1994) 188.

100 See e.g. Charlesworth and Chinkin (n 94) 3—4; Dianne Otto, ‘Queering Gender [Identity] in International
Law’ (2015) 33 Nordic Journal of Human Rights 299, 300-302. For a predominantly biological understanding
of sex, see Corbett v Corbett [1971] 2 All ER 33; Margaret Davies, ‘Taking the Inside Out: Sex and Gender in
the Legal Subject’ in Ngaire Naffine and Rosemary ] Owens (eds), Sexing the Subject of Law (LBC Information
Service 1997) 25, 31; Alison Blunt and Jane Willis, Dissident Geographies: An Introduction to Radical Ideas and
Practice (Pearson Education 2000) 92.

101 Joan W Scott, ‘Gender: A Useful Category for Historical Analysis’ (1986) 91 American Historical Review
1053, 1053 et seq.; Davies (n 100) 25, 31; Blunt and Willis (n 100) 92.

102 Gina Heathcote, Feminist Dialogues on International Law: Success, Tensions, Futures (OUP 2019) 3. See also Blunt
and Willis (n 100) 93.

103 Otto (n 100) 299, 300; Scott (n 101) 1053, 1054.

104 Ibid 299, 300 f.

105 Ibid 299, 300.

106 Claire Ainsworth, ‘Sex Redefined: The Idea of 2 Sexes Is Overly Simplistic’ (Scientific American, 22
October 2018) <www.scientificamerican.com/article/sex-redefined-the-idea-of-2-sexes-is-overly-
simplistic1/> accessed 25 August 2023.

107 See Davies (n 100) 25, 30 ff.

108 Cf. Ibid 25, 30 ff, articularly 32. See also Charlesworth and Chinkin (n 94) 4; Jane Flax, ‘Postmodernism and
Gender Relations in Feminist Theory’ (1987) 12 Signs 621, 635 et seq.

109 Cf. Blunt and Willis (n 100) 93 ff.

110 Otto (n 100) 299, 300 et seq; cf. Judith Butler, Gender Touble: Feminism and the Subversion of Identity
(Routledge 1990) 25.
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Despite the aim of inclusivity and diversity beyond traditional understandings

of masculinity and femininity,""

‘women’,"? including in public international law. Gender-based analyses have

gender has often been used as a synonym for

primarily focused on women, neglecting gender discrimination experienced by
individuals with diverse gender identities.'”> Attempts to deconstruct the category of
women in international law have not sufficiently challenged the rigidity and fixation
of gender meanings at the international level.'"* For instance, the Convention on

the Elimination of all forms of Discrimination Against Women (CEDAW), in its
articles 1 and 5 in particular, fails to distinguish between sex and gender, reinforcing
a dualistic perspective of men/women.'”> This perpetuates the male standard as the

norm, upholding a gender binary and hierarchy even within a project aimed at

116

endorsing the full humanity of women.''® Such international protection mechanisms

measuring women’s experiences against the male standard harm women worldwide,

particularly in the Global South,"” and reinforce gender and cultural essentialism by

118

defining women as ‘victim subject’.""® International law’s predominant and persisting

recognition of and holding on to dominant binary and oversimplified categories

therefore ignores the many signs of gender and bodily diversity present across

centuries, continents, and cultures.'”

Il. FEMINIST AND QUEER THEORY

1. Feminism and Feminist Theory

Despite controversies and disagreement within feminist thought, the common aim is to
analyse, challenge, and change gendered power relations in all spheres of life to achieve
human liberty for all genders.' Black, revolutionary feminists, such as bell hooks,"!

111 Charlesworth and Chinkin (n 94) 3.

112 Cf. Scott (n 101) 1053, 1056.

113 Cf. Otto (n 100) 299, 300.

114 Cf. Brenda Cossman, ‘Gender Performance, Sexual Subjects and International Law’ (2002) 15 Canadian
Journal of Law and Jurisprudence 281, 284.

115 See, inter alia, Darren Rosenblum, ‘Unsex CEDAW, or What’s Wrong with Women’s Rights’ (2011) 20(2)
Columbia Journal of Gender and Law 98; Otto (n 100) 299, 302. See, by contrast, possible advantages of
silence in form of non-definition of terms like ‘gender’ as described in Juliana Santos de Carvalho, ‘The
Powers of Silence: Making Sense of the Non-Definition of Gender in International Criminal Law’ (2022) 35
LJIL 963-985.

116 Cf. Otto (n 100) 299, 302.

117 Cf. Ibid.

118 Ratna Kapur, ‘The Tragedy of Victimisation Rhetoric: Resurrecting the “Native” Subject in International/
Postcolonial Feminist Legal Politics’ (2002) 15 Harvard Human Rights Journal 1.

119 Cf. Aoife M O’Connor and others, ‘Transcending the Gender Binary under International Law: Advancing
Health-Related Human Rights for Trans* Populations’ (2022) 50(3) The Journal of Law, Medicine & Ethics 409.

120 Blunt and Willis (n 100) 90; Flax (n 108) 621, 622; Charlesworth and Chinkin (n 94) 61; Miriam Schneir, The

Vintage Book of Historical Feminism (Vintage 1996) xi.

bell hooks, Ain’t I a Woman: Black Women and Feminism (South End Press 1981); bell hooks, Feminist Theory:

From Margin to Center (South End Press 1984); bell hooks, Feminism Is for Everybody: Passionate Politics (Pluto

Press 2000).

12

—_
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Barbara Smith,'?? Patricia Hill Collins,'?* and Kimberlé Crenshaw,'** have contributed
to a more inclusive (re)definition of feminism and feminist theory by emphasising
intersectionality and diversity in experiences of discrimination. Indigenous

feminism'? highlights decolonisation, indigenous sovereignty, and indigenous

126

women’s rights within indigenous life and culture.'” To embrace the diversity of

feminist voices, Sandra Harding asks feminists to give up ‘the goal of telling “one true

993

story””’, but instead to embrace ‘the permanent partiality of feminist inquiry’, thereby

seeking ‘a political and epistemological solidarity in our oppositions to the fiction of
the naturalized, essentialized, uniquely “human” and to the distortions, perversions,
exploitations, and subjugations perpetrated on behalf of this fiction’.'?’

2. Feminist Approaches to International Law

Feminist approaches to international law use feminist theory ‘to show how the
structures, processes, and methodologies of international law marginalize women by
failing to take account of their lives or experiences’.'”® These approaches lift the veil of
an international legal order perceived as neutral and objective and reveal its underlying
male standard constructed as the ‘norm’ and the ‘normal’, which results in a power
imbalance and hierarchy between men and women and materialises in the silence of
international law regarding women’s experiences and interests.'"” They demonstrate
that international law is a ‘thoroughly gendered system’."*" According to Charlesworth
and Chinkin, feminist analyses of international law fulfil two main tasks. First, they
deconstruct the values underlying the international legal system, challenging their

122 Barbara Smith, ‘Racism in Women’s Studies’ (1979) 5(1) Frontiers: A Journal of Women’s Studies 48—49.

123 Margaret L Andersen and Patricia Hill Collins, Race, Class and Gender: An Anthology (10th edn, Wadsworth
Cengage Learning 2020).

124 Kimberlé Crenshaw, ‘Demarginalizing the Intersection of Race and Sex: A Black Feminist Critique of
Antidiscrimination Doctrine, Feminist Theory and Antiracist Politics’ (1989) University of Chicago Legal
Forum 139-167.

125 Joyce A Green, Making Space for Indigenous Feminism (Fernwood Publication 2007); Cheryl Suzack and
others, Indigenous Women and Feminism: Politics, Activism, Culture (UBC Press 2010); Aileen Moreton-
Robinson, Talkin’ Up to the White Woman: Indigenous Women and Feminism (University of Queensland Press
2002); Rosalva Aida Hernandez Castillo, ‘The Emergence of Indigenous Feminism in Latin America’
(2010) 35(3) Signs 539-545; Heidi Sinevaara-Niskanen, ‘Crossings of Indigenousness, Feminism, and
Gender’ (2010) 18(3) NORA — Nordic Journal of Feminist and Gender Research 217-221; Rebecca Tsosie,
‘Indigenous Women and International Human Rights Law: The Challenges of Colonialism, Cultural
Survival, and Self-Determination’ (2010) 15(1) UCLA Journal of International Law and Foreign Affairs
187-237.

126 Celeste Liddle, ‘Intersectionality and Indigenous Feminism: An Aboriginal Woman’s Perspective’ (The
Postcolonialist, 25 June 2014) <http://postcolonialist.com/civil-discourse/intersectionality-indigenous-
feminism-aboriginal-womans-perspective/> accessed 25 August 2023.

127 Sandra Harding, The Science Question in Feminism (Cornell University Press 1986) 193.

128 Christine Chinkin, ‘Feminism, Approach to International Law’ (Max Planck Encyclopedia of International
Law, October 2010) <https://opil.ouplaw.com/view/10.1093/law:epil/9780199231690/law-
9780199231690-¢701> accessed 25 August 2023.

129 Charlesworth and Chinkin (n 94) 60.

130 Hilary Charlesworth, Christine Chinkin, and Shelley Wright, ‘Feminist Approaches to International Law’
(1991) 85 AJIL 613, 615.
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claim to rationality and objectivity.”' Second, feminist approaches seek to reconstruct
international law by redefining its core concepts ‘in a way that they do not support
or reinforce the domination of women by men’.'*? Importantly, voices in feminist
approaches to international law have diversified, with many leading icons stemming
from the Global South.'*

3. Queerness and Queer Theory

Queerness has a complex history as a term used to pejoratively label those who
deviate from societal norms and expectations of heterosexuality.”** The term has been
reclaimed by the QUILTBAG+ community (Queer, Unsure, Intersex, Lesbian, Trans*,
Bisexual, Asexual/Aromantic/Agender, Gay, plus others outside these categories and
heteronormative classification) as both a generalised shorthand for the community at
large and an individualised identity for those within the community who do not feel
comfortable with the constraints of more specific identity descriptors.'® In this way,
queer acts as a generalised or collective (descriptive) noun but also an individualised
(identity) noun. Queer also operates as a verb, in that ‘queering’ denotes the act

of questioning and interrogating underlying (heteronormative) assumptions that
underpin the subject of enquiry and the normative approach to the thing that is
being queered."** Technically, queer can also be used as an adjective; however, as the
adjective use of queer is irreversibly tied to the pejorative use, it has rightly fallen out
of common vernacular.

4. Queer Approaches to International Law

Queer approaches to international law seek to include experiences and identities
outside the cis/het standard, particularly illustrated in the granting of equal rights
and prohibition of discrimination on the basis of sexuality and sexual identity."”” In
addition, Dianne Otto understands ‘queering of international law’ more broadly than
traditional approaches of norm inclusion."® In this sense, queer theory fundamentally

131 Cf. Charlesworth and Chinkin (n 94) 60.

132 Ibid 61.

133 Ratna Kapur, Gender, Alterity and Human Rights: Freedom in a Fishbowl (Edward Elgar 2018); Adrien Wing,
‘Global Critical Race Feminism Post 9—11: Afghanistan’ (2002) 10 Washington University Journal of Law and
Policy (2002) 19; J Oloka-Onyango and Sylvia Tamale, ‘ “The Personal Is Political”, or Why Women’s Rights
Are Indeed Human Rights: An African Perspective on International Feminism’ (1995) 17(4) HRQ 691;
Rosalva Aida Hernandez Castillo, “The Emergence of Indigenous Feminism in Latin America’ (2010) 35(3)
Signs 539.

134 Annamarie Jagose, Queer Theory: An Introduction (Melbourne University 2013) 9.

135 Ibid; Wayne Morgan, ‘Queer Law: Identity, Culture, Diversity, Law’ (1995) 5 Australasian Gay and Lesbian
Law Journal 1, 5; Gabrielle Simm, ‘Queering CEDAW? Sexual Orientation, Gender Identity and Expression
and Sex Characteristics (SOGIESC) in International Human Rights Law’ (2020) 29 Griffith Law Review 374,
376.

136 Simm (n 135).

137 Dianne Otto, ‘ “Taking a Break” from “Normal”: Thinking Queer in the Context of International Law’
(2007) 101 Proceedings of the ASIL Annual Meeting 119, 119 et seq.

138 Ibid 120.
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challenges and criticises the regime of what is considered as ‘normal’ with regard to

(%13

human sexuality.”’ In the words of Otto, queer theory to international law is * “taking
a break” from the politics of hetero-normative injury, and imagines human sexuality
as much more diverse and shifting’.'* Quite similar to the deconstructionist approach
of feminism, queer theory makes ‘visible the [hetero]sexual ordering that is taken for
granted as an underpinning of the “normal” system of international law’ and discloses
heterosexuality as the ‘basic model for all dominant systems of societal relations’."*!
When heterosexuality is seen as the preferred, natural, normal form of sexuality, it not

%13

only shapes how society considers ‘ “normal” interpersonal and familial relationships’,
but it also forms the (presumed) basis for our perception of community in general and
thereby dictates our understanding of ‘all forms of “normal” community, including that

142 In

encompassed by the “normal” nation-state, international law’s primary subject’.
essence, queer approaches to international law unveil how international law ‘provides a
conduit for the micromanagement and “disciplining” of everyday lives, including sexual
pleasure, despite its many rules purporting to leave these matters in the domestic realm

of jurisdiction’.!*?

5. Frictions and Intersections of Feminist and Queer Theory
to International Law

There is much to be said for a joint presentation of feminist and queer approaches
to international law. Especially considering the open, fluid concept of gender

and the need to break down and overcome the heteronormative binary of both
sex and gender, a critical analysis of international law from a one-sided feminist
or queer perspective would remain patchy and incomplete. Still, constructive
dialogues between feminist and queer theory have been the exception. According
to Gina Heathcote, this is due to the fact that ‘mainstream feminist approaches

to international law are yet to incorporate queer and trans scholarship into
feminist accounts’'** and have mostly ignored the dialogue commenced by queer
approaches.'®® Instead, feminist approaches have — intentionally or unintentionally,

146

for pragmatic or other reasons'*® — largely built on the heteronormativity and

cisgenderism inherent in the structures they seek to criticise, resulting in the

‘invisibility of individuals who do not neatly fit into the normalized gender binary’

and reproducing the ‘fear of undermining heteronormative social structures’.'

In contrast, moving beyond dualism and asymmetry would allow ‘to tell a story

139 Ibid.

140 Ibid.

141 Ibid.

142 Ibid.

143 Ibid.

144 Heathcote (n 102) 21.
145 Cf. Ibid.

146 Otto (n 100) 299, 306.

147 Tamsin Phillipa Paige, ‘The Maintenance of fntermatiomat-Peaceand-Security Heteronormativity’ in Dianne
Otto (ed), Queering International Law: Possibilities, Alliances, Complicities, Risks (Routledge 2018) 91, 107.



90 VERENA KAHL AND TAMSIN PHILLIPA PAIGE

of marginality that has not yet been told’,"® drawing an inclusive picture of

discriminatory experiences without ‘losing the precarious spaces that have been

carved out for addressing women’s human rights abuses’.'*

11l. STRUCTURAL DISCRIMINATION

During the last two decades, international human rights institutions have increasingly

referred to the phenomenon of structural injustices through the lens of the concept

150

of structural discrimination.' Structural discrimination refers to discrimination

rooted in grown and therefore pre-existing structures and inequalities of society.'

It occurs when the rules, norms, and policies of a society’s major(ity) institutions
impose and produce disproportionately disadvantageous and unjust outcomes for
the members of certain salient social groups.'®* Discrimination is thereby introduced
into often unconscious societal routines and patterns of attitudes and behaviour

that create and maintain discriminatory practice,'™ which are largely perceived as
neutral, because their negative outcome — the differential and/or harmful effect on
certain groups — is usually not intended."* As Pincus highlights, the ‘key element in
structural discrimination is not the intent but the effect of keeping minority groups
in a subordinate position’."®® In the context of gender inequality, MacKinnon has

described structural discrimination as ‘the systematic relegation of an entire group

of people to a condition of inferiority’."® Structural discrimination is inscribed in

148 Cossman (n 114) 281, 289.

149 Otto (n 100) 299, 309.

150 See, inter alia, UN Economic and Social Council, Integration of the human rights of women and a gender
perspective: violence against women, Report of the Special Rapporteur on violence against women, its
causes and consequences, Yakin Ertiirk, Mission to Mexico, 13 January 2006, UN Doc. E/CN.4/2006/61/
Add.4, para 13; IACtHR, Case of Gonzalez and others (‘Cotton Field’) v. Mexico (Preliminary Objection,
Merits, Reparations and Costs), Judgment, 16 November 2009, Series C No. 205, paras 134, 450;
Committee on the Elimination of Racial Discrimination, General Recommendation No. 34, Racial
discrimination against people of African descent, 30 September 2011, UN Doc. CERD/C/GC/34, paras
5-7; Committee on the Elimination of Discrimination against Women, General Recommendation No.

30 on women in conflict prevention, conflict and post-conflict situations, 18 October 2013, UN Doc.
CEDAW/C/GC/30, paras 77, 79.

151 See Elisabeth Veronika Henn, International Human Rights Law and Structural Discrimination: The Example of
Violence against Women (Springer 2018) 1.

152 Cf. Andrew Altman, ‘Discrimination’ (Standford Encyclopedia of Philosophy, First Published 1 February 2011,
last substantive revision 20 April 2020) <https://plato.stanford.edu/entries/discrimination/#OrgInsStrDis>
accessed 9 August 2022. See also Fred L Pincus, ‘From Individual to Structural Discrimination’ in Fred L
Pincus and Howard J Ehrlich (eds), Race and Ethnic Conflict: Contending Views on Prejudice, Discrimination, and
Ethnoviolence (2nd edn, Routledge 2018) 122.

153 See Mirjana Najcevska, ‘Structural Discrimination — Definition, Approaches and Trends’ (2010) <www.ohchr.
org/EN/Issues/Racism/IntergovWG/Pages/Session8.aspx> accessed 25 August 2023.

154 See Fred L Pincus, ‘From Individual to Structural Discrimination’ in Fred L Pincus and Howard J Ehrlich (eds),
Race and Ethnic Conflict: Contending Views on Prejudice, Discrimination, and Ethnoviolence (2nd edn, Routledge
2018) 122.

155 Ibid.

156 Catharine A McKinnon, Feminism Unmodified: Discourse on Life and Law (Harvard University Press 1987) 41.
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international law, resulting in the invisibility and underrepresentation of non-cis male

157

individuals in institutions," structural gender-based violence,'®® or persisting racism

in international law (education).'

IV. INTERSECTIONALITY

While bell hooks had already described interlocking webs of oppression beforehand,'®
it was Kimberlé Crenshaw who coined and finally introduced the concept of
intersectionality into feminist theory. Her work ‘Demarginalizing the Intersection of
Race and Sex: A Black Feminist Critique of Antidiscrimination Doctrine, Feminist
Theory and Antiracist Politics’ can be read as a critique of both feminist and anti-racist
movements for their one-sided focus on the most privileged members of the respective
group.'®!
that tend to focus on gender privileged persons (men) and a women’s movement which

According to Crenshaw, the ‘single-axis analysis’ results in anti-racist strategies

puts a spotlight on class-privileged women associated with a certain race,'® namely
white, Western, heterosexual, middle- and upper-class women.'® This leads to the
marginalisation of ‘those who are multiply burdened and obscures claims that cannot
be understood as resulting from discrete sources of discrimination’.'** Building upon
this, intersectionality has been commonly defined as ‘the complex, cumulative way in

157 Stéphanie Hennette Vauchez, ‘Gender Balance in International Adjudicatory Bodies’ (Max Planck Encyclopedia
of International Law, July 2019) <https://opil.ouplaw.com/display/10.1093/law-mpeipro/e2699.013.2699/
law-mpeipro-e2699> accessed 25 August 2023; Priya Pillai, “‘Women in International Law: A Vanishing
Act?’ (Opinio Juris, 3 December 2018) <http://opiniojuris.org/2018/12/03/women-in-international-law-a-
vanishing-act/> accessed 25 August 2023; Josephine Jarpa Dawuni, “Why the International Law Commission
Must Address Its Gender and Geography Diversity Problem’ (Opinio Juris, 1 November 2021) <https://
opiniojuris.org/2021/11/01/why-the-international-law-commission-must-address-its-gender-and-geography-
diversity-problem/> accessed 25 August 2023.

158 Claudia Card, ‘Rape as a Weapon of War’ (1996) 11(4) Women and Violence 5; Henn (n 151) particularly
13—44; Misty Farquhar, ‘Structural Violence in the Queer Community: A Comparative Analysis of
International Human Rights Protections for LGBTIQ+ People’ (2021) 13(12) Inquiries Journal; Natalie E
Serra, ‘Queering International Human Rights: LGBT Access to Domestic Violence Remedies’ (2013) 21(3)
Journal of Gender, Social Policy & the Law 583; International Criminal Court, ‘Policy on the Crime of
Gender Persecution’ (7 December 2022) <www.icc-cpi.int/sites/default/files/2022-12/2022-12-07-Policy-
on-the-Crime-of-Gender-Persecution.pdf>.

159 E Tendayi Achiume and James Thuo Gathii, ‘Introduction to the Symposium on Race, Racism, and International
Law’ (2023) 117 AJIL Unbound 26; Mohsen Al Attar, *“I Can’t Breathe””: Confronting the Racism of
International Law’ (AfroconomicsLAW, 2 October 2020) <www.afronomicslaw.org/2020/10/02/i-cant-breathe-
confronting-the-racism-of-international-law/>; Anna Spain Bradley, ‘International Law’s Racism Problem’ (Opinio
Juris, 4 September 2019) <http://opiniojuris.org/2019/09/04/international-laws-racism-problem/>

160 hooks (n 121) 5.

161 Crenshaw (n 124) 139, 140.

162 It is important to underscore at this point that ‘race’ — just as the terms ‘sex’ and ‘gender’ — is a socially
constructed concept. See, for example, Ian F Haney Lopez, “The Social Construction of Race’ (1994) 29
Harvard Civil Rights—Civil Liberties Law Review 1.

163 Crenshaw (n 124) 139, 140; Chandra Talpade Mohanty, ‘Under Western Eyes: Feminist Scholarship and
Colonial Discourses’ in Chandra Talpade Mohanty and others (eds), Third World Women and the Politics of
Feminism (Indiana University Press 1991) 51, 70.

164 Crenshaw (n 124) 139, 140.
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which the effects of multiple forms of discrimination . . . combine, overlap, or intersect

especially in the experiences of marginalized individuals or groups’.'®

The Beijing Declaration as an outcome of the Fourth World Conference of Women in

1995 can be seen as an early beginning of intersectionality feeding into international

166

law.'® Both concept and terminology of intersectionality found their way into

167

international documents particularly at the intersection of gender and race,'” examples

of which are the adoption of the Durban Declaration and Action Programme of the
World Conference Against Racism, Racial Discrimination, Xenophobia Related
Intolerance in 2001'® and General Recommendation No. 25 of the Committee on
the Elimination of Racial Discrimination.'® CEDAW has endorsed intersectionality

in several of its General Recommendations.'” Intersectionality has also come to play a
vital role in the adjudication of international human rights law, particularly with regard
to violations of anti-discrimination norms, and has consequently found its way into the
jurisprudence of regional human rights monitoring bodies.'”!

C. PROBLEMS THAT FEMINIST AND QUEER
THEORY SEEKS TO ADDRESS

I. FEMINIST ENGAGEMENT WITH INTERNATIONAL LAW

There is a valid argument that the drafting and entry into force of CEDAW in 1979 and

172

1981 marked the beginning of feminist approaches to international law.'"”> However,

feminist scholarship only gained traction a decade later with the foundational article

165 Merriam-Webster Dictionary, ‘Intersectionality’ <www.merriam-webster.com/dictionary/intersectionality>
accessed 9 August 2022.

166 Even though the term ‘intersectionality’ was not explicitly mentioned in the declaration, the corresponding
plan for action stated ‘that women face barriers to full equality and advancement because of such factors
as their race, age, language, ethnicity, culture, religion or disability, because they are indigenous women
or because of other status’. Beijing Declaration and Platform for Action, adopted at the Fourth World
Conference on Women, 27 October 1995, Platform for Action, para 45.

167 See Abigail B Bakan and Yasmeen Abu-Laban, ‘Intersectionality and the United Nations World Conference
Against Racism’ (2017) 38(1) Atlantis 220, particularly 221 and 231.

168 Durban Declaration and Programme of Action, adopted at the World Conference Against Racism, Racial
Discrimination, Xenophobia and Related Intolerance, 8 September 2001, Programme of Action para 54(a).
See also a detailed discussion in Abigail B Bakan and Yasmeen Abu-Laban, ‘Intersectionality and the United
Nations World Conference Against Racism’ (2017) 38(1) Atlantis 220, particularly 221 and 231.

169 CERD, General Recommendation XXV on gender-related dimensions of racial discrimination, 20
March 2000, particularly para 3.

170 See, for example, CEDAW, General Recommendation No. 28 on the core obligations of States parties under article
2 of the Convention on the Elimination of All Forms of Discrimination against Women, 16 December 2010,
para 18, and CEDAW, General recommendation No. 25, on article 4, paragraph 1, of the Convention on the
Elimination of All Forms of Discrimination against Women, on temporary special measures, 2004, para 12.

171 Johanna Bond, Global Intersectionality and Contemporary Human Rights (Oxford University Press 2021), particularly
chapter 4 on ‘Intersectionality and Human Rights within R egional Human Rights Systems’ 78-129.

172 Convention on the Elimination of All Forms of Discrimination against Women 1979 (1249 UNTS 13).
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‘Feminist Approaches to International Law’ by Charlesworth, Chinkin, and Wright.'”?
While this development coincided with third wave feminism (most distinctively
characterised by the work of Butler and incorporating intersectionality following

Kimberlé Crenshaw’s work),'”

the approach taken by feminist international law
academics was shaped by their education in second wave feminism. This can be seen
in the construction of CEDAW and in how Charlesworth et al. define the goal of

feminism as being ‘to capture the reality of women’s experience or gender inequality’.'”

This tendency of the feminist tradition in international law to follow second wave
feminism, which is much more grounded in biological determinism and the gender
binary than third wave feminism, is evident in the UN’s gender mainstreaming

176 and the Gender Legislative Index,"”

the subject of arguments for equality, rather than addressing the cultural social structures

programs which focus on cisgender women as

that perpetuate inequality, such as the heteropatriarchy.

The outcome of this focus on women as subjects rather than on social structures has
led to two separate approaches within feminist interventions in international law. The
first embraces Crenshaw’s call for intersectionality in its analysis'™ and the fact that
women’s experiences of the impacts of law are shaped by various intersecting forms of
marginalisation, including race, class, sexuality, and disability."”” The second approach,
often criticised as “White Feminism’, embraces Catharine MacKinnon’s call for
considering women as a single unified and universal political category that disregards
questions of race, class, and so on when advocating for equality.’* Proponents of this
approach believe that it creates a stronger argument for women'’s equality, but ignore
that the focus of the approach is often the interests of white, straight, Western women.

Feminist interventions into international law were successful in getting International
Criminal Law and International Humanitarian Law to treat armed conflict sexual
violence as a crime against the victim’s personhood rather than military discipline as it
had historically been treated.' This success led to the UN Security Council’s Women,

173 Hilary Charlesworth, Christine Chinkin, and Shelly Wright, ‘Feminist Approaches to International Law’
(1991) 85 AJIL 613.

174 Butler (n 110); Crenshaw (n 124) 139.

175 Hilary Charlesworth, Christine Chinkin, and Shelley Wright, ‘Feminist Approaches to International Law’
(1991) 85 AJIL 613.

176 Tamsin Phillipa Paige and Joanne Stagg, ‘Well-Intentioned But Missing the Point: The Australian Defence
Force Approach to Addressing Conflict-Based Sexual Violence’ (2020) 29 Griffith Law Review 468, 471-472.

177 Ramona Vijeyarasa, “What Is Gender-Responsive Legislation? Using International Law to Establish
Benchmarks for Labour, Reproductive Health and Tax Laws That Work for Women’ (2020) 29 Griffith Law
Review 334.

178 Crenshaw (n 124) 139.

179 Heathcote (n 102) 21.

180 Catharine MacKinnon, ‘From Practice to Theory, or What Is a White Woman Anyway?’ (1991) 4 Yale Journal
of Law and Feminism 13, 20-22.

181 The Prosecutor v_Jean-Paul Akayesu (Trial Judgement) [1998] International Criminal Tribunal for Rwanda ICTR-
96-4-T; Prosecutor v Anto FurundZija (Appeals Chamber Judgement) [2000] International Criminal Tribunal for
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Peace, and Security agenda and the expansion of UN Women as a sub-agency of
the UN.'#

Il. HOW QUEER THEORY IN INTERNATIONAL LAW DIFFERS
FROM FEMINISM

Queer theory grew out of third wave feminism, in particular the work of Butler and
Sedgwick,'® with a much less cohesive equality agenda than feminism. Queer theory

is inherently broad (and is mostly inclusive but not without its problems) but tends to
focus upon QUILTBAG+ subjects and to explore advocating for equality through an
intersectional lens. Queer theory, at its core, is an embrace of curiosity and questioning —
generally from a framework of understanding that the law and normative assumptions
that are brought to law and social practice are culturally dependent social constructions
rather than natural and inevitable.'®* The easiest space to see this distinction between
feminist approaches to international law and queer theory approaches to international
law is in examination of the project of gender mainstreaming within UN projects.
Feminist approaches to international law, while often critical of the details, have

treated this introduction of idea and process into every UN body (and numerous

State foreign affairs and defence departments) as a net good. Queer theory approaches
to international law, while acknowledging the improvements that adding gender
mainstreaming has produced, have heavily critiqued how the process of gender
mainstreaming has led to the use of gender being an euphemism for women, how it has
normalised and reinforced the (white) cis/het masculine subject as the

un-gendered normal to which all other expressions of humanity must be compared, and
how the process has reproduced bio-essentialist views of sex and gender along regressive
heteronormative lines within international legal discourse.

There is a tension created within feminist and queer theory approaches to international
law where the perfect can be the enemy of the good. This tension is often referred

to as the ‘double-bind’.'® This idea of the double-bind broadly posits that advocates
for change and equality suffer pressures from those outside governmental institutions
not to compromise in questions of equality, while also suffering pressures from

within the institution that require accepting an improvement that is less than ideal

the Former Yugoslavia IT-95-17/1; Prosecutor v Zejnil Delalic, Zdravko Mucic (aka ‘Pavo’), Hazim Delic, and
Esad Landzo (aka ‘Zenga’) (Appeals Chamber Judgement) [2001] International Criminal Tribunal for the Former
Yugoslavia IT-96-21.

182 UNSC Res 1325 (2000); UNSC Res 1820 (2008); UNSC Res 1888 (2009); UNSC Res 1889 (2009); UNSC
Res 1960 (2010); UNSC Res 2106 (2013); UNSC Res 2122 (2013); UNSC Res 2242 (2015); UNSC Res
2467 (2019); UNSC Res 2493 (2019).

183 Judith Butler, Gender Trouble: Feminism and the Subversion of Identity (Routledge 1990); Eve Kosofsky Sedgwick,
Tendencies (Duke University Press 1993).

184 Dianne Otto, ‘Introduction: Embracing Queer Curiosity’ in Dianne Otto (ed), Queering International Law:
Possibilities, Alliances, Complicities, Risk (Routledge 2017).

185 Faye Bird, ‘“Is This a Time of Beautiful Chaos?”: Reflecting on International Feminist Legal Methods’ (2020)
28 Feminist Legal Studies 179.
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in the alternative to no improvement. It is because of these competing pressures that
feminism and queer theory requires advocates inside governmental institutions to push
for change and accept compromise, and advocates outside of governmental institutions
to hold those inside the institutions to account and drive them to continue advocating
for better equality.

Overall, feminist and queer theory seek the same thing: equality. This is achieved
better by marginalised groups working together for the betterment of all, and that is
something that is known and acknowledged by the majority of feminist and queer
theory advocates in international law.

D. CONCLUSION

Public international law suffers from a clear gender bias and was built on and therefore
permeated by a male and heterosexual standard that serves as a basis for structural
discrimination of all deviations from this standard. The de- and reconstruction of
public international law therefore requires a holistic approach that unites feminist

and queer approaches despite persisting differences and frictions. Sex and gender

are core concepts to feminist and queer theory, which due to cultural baggage,
oversimplification, and modes of application have also led to exclusionary approaches,
particularly within the feminist discourse, that perpetuate the very discriminatory
structures feminist and queer theory seeks to disclose and abolish. Both terms therefore
require careful consideration in their use, taking into account both their social and
normative imprint as well as the fluidity, complexity, and multiplicity of (gender)
identities. The analysis of structural discrimination that queer and feminist theory
seeks to address requires an intersectional perspective to disclose complex experiences
of discrimination and to put a spotlight on the perspectives of marginalised individuals
and groups where several forms of discrimination overlap. International law itself is
permeated by structural discrimination, which requires more (feminist and queer)
quantitative and qualitative (intersectional) research.

BOX 3.3.2 Further Readings and Further Resources

Further Readings

e H Charlesworth and C Chinkin, The Boundaries of International Law —
A Feminist Analysis (Manchester University Press 2000)

e K Crenshaw, 'Demarginalizing the Intersection of Race and Sex: A Black
Feminist Critique of Antidiscrimination Doctrine, Feminist Theory and
Antiracist Politics’ (1989) University of Chicago Legal Forum 139

e R Kapur, Gender, Alterity and Human Rights: Freedom in a Fishbowl (Edward
Elgar 2018)
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e D Otto, Queering International Law: Possibilities, Alliances, Complicities,
Risks (Routledge 2018)

e S Harris Rimmer and K Ogg, Research Handbook on Feminist Engagement
with International Law (Edward Elgar 2019)

Further Resources

e Catherine Amirfar and Kal Raustiala, ‘Episode 39: Feminist Theories of
International Law, 30 Years On' (ASIL International Law Behind the Headlines)
<www.asil.org/resources/podcast/ep39> accessed 25 August 2023

e Basak Etkin and Kostia Gorobets, ‘Episode 18: Tamsin Paige on Sociology
of International Law, Queerness, and Pastry’ (Borderline Jurisprudence, 3
March 2023) <https://open.spotify.com/show/7rIKzpmKoFmmOoXmL9Glkg>
accessed 25 August 2023

e Kimberlé Crenshaw, 'The Urgency of Intersectionality’ (Ted Talk, 14
November 2016) <www.ted.com/talks/kimberle_crenshaw_the_urgency_of_
intersectionality/transcript> accessed 25 August 2023

e Sina Rahmani, ‘Ratna Kapur on “Gender and Human Rights: Success, Failure
or New Imperialism?” (2016)' (The East Is a Podcast, 16 February 2021)
<https://eastisapodcast.libsyn.com/ratna-kapur-gender-and-human-rights-
success-failure-or-new-imperialism-2016> accessed 25 August 2023

e |ILGA Europe, ‘Trans Inclusion in the Women’s Movement' (The Frontline, 31
March 2023) <www.ilga-europe.org/podcast/the-frontline-trans-inclusion-in-
the-womens-movement/> accessed 25 August 2023
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§ 3.4 MARXISM
KANAD BAGCHI

BOX 3.4.1 Required Knowledge and Learning Objectives

Required knowledge: Third World Approaches to International Law

Learning objectives: Understanding how Marxist literature can illuminate the
theory and practise of international law, its relationship to other approaches,
the different academic contributions on the subject, and the possible
direction of future scholarship in this area.

A. INTRODUCTION

’186 within it are

Marxism is a broad church: ‘splits, disagreements, and denunciations
routinely common. No wonder that many of its tenets have been misinterpreted by
both Marxists and non-Marxist scholars, associating Marxist thought with reductionism,
economic determinism," and a certain complicity in authoritarian rule. Ironically,
Marx himself had vehemently decried being called a Marxist.'®® To write about a
Marxist legal approach is equally difficult, given that Marx and Engels did not have

much to say about the law, let alone international law.

Yet, generations of Marxist scholars have drawn from Marx’s insights into society and
history to explain a number of propositions about law and, more recently, about international
law. Marxists have challenged international law’s fundamental claims about promoting peace,
prosperity, equality, or progress. Even while maintaining this critique, Marxist legal theory has
pointed to ways in which law can and should be instrumentalised towards progressive ends
mindful of its limits for emancipation. In what follows, I reflect upon five distinct perspectives
that Marxist scholars have brought to the disciplinary understandings of the history and
present of international law. Additionally, I also highlight some of the voids within Marxist
legal theory and how recent scholarship has made important strides to fill those voids.

B. MARXISM AS APPROACH AND CRITIQUE

The use of ‘approach’ rather than ‘method’is a conscious choice. Marxist theory rarely
conforms to the idea of a singular method of approaching law. The Marxist tradition

186 Robert Knox, ‘Marxist Approaches to International Law’ in Anne Orford, Florian Hoffmann, and Martin
Clark (eds), The Oxford Handbook of the Theory of International Law (OUP 2016) 307.

187 Economic determinism is the idea that all social and political phenomenon are fully determined by economic
relationships.

188 See Karl Marx and Jules Guesde, ‘The Programme of the Parti Ouvrier’ (1880) <www.marxists.org/archive/
marx/works/1880/05/parti-ouvrier.htm#n5> accessed 25 August 2023.
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is a theory about the fotality of social forms and relationships among individuals, rather
than a specific set of propositions about the law. To invoke a Marxist lens is to view the
world and society as an endless set of inter-relationships, where one phenomenon is
always connected to the other. This means that ideas, institutions, and human agency
need to be understood as part of an integrated whole that is both dynamic and also

beholden to history and past structures.'®’

How we think about the law will depend
on how we think about the determining elements of social relationships more broadly.
Moreover, Marxism continues to evolve, even as it registers critique, new ways of
thinking, and a continuing to push against its own traditions. Confining Marxist
theory to a pre-determined set of propositions or institutional boundaries is not only
misguided but also deeply depoliticising. ‘Approaches’ in this sense keeps that space

open to be constantly revisited and challenged.

A Marxist critique is a structural critique, not aimed at individual instances of
exploitation alone, but at a reflection on the material structures of society at a systenic
level, which make such exploitation part of the ordinary and mundane. It is also an
internal critique of the system, which exposes the inner contradictions of its operating
logic. Law, then, is to be viewed as a social practice with its own internal formal logic
containing a set of argumentative structures that give stability to dominant interests
and power. It probes us to think about law and international law not as a fragmented,
insular, and detached body of rules, but as part of a larger social and economic
infrastructure, within which it is embedded and takes its form. Finally, Marxism is
not simply a set of theoretical escapades, but a call for radical political action to change
existing structures of political economy.' It is inherently an emancipatory praxis, the
aim of which is to ‘create space for interpretive rules and strategies that contribute to
the welfare of the subaltern classes’."”! Marxism therefore, does not draw an overtly
strict boundary between theory and practice, acknowledging that one is necessarily
dependent on the other.

C. FIVE MARXIST PERSPECTIVES
ON INTERNATIONAL LAW

Despite their long and influential pedigree, Marxist approaches to international law,
largely remained in the margins of the discipline, even within critical circles. Yet, in

the last decades, Marxist scholarship in international law has witnessed a revival. Many
of our contemporary crises, whether that be the War on Terror, rising inequality,
financial crisis, climate change, racial injustice, violence against women and indigenous
communities, or the rise of authoritarian populism, have brought to the fore capitalism’s
worse consequences. Alongside that, many of the contemporary social movements,
including the farmers’ protests in India, the Black Lives Matter movement, or the

189 Andrea Bianchi, International Law Theories: An Inquiry into Different Ways of Thinking (OUP 2016) 84.
190 Karl Marx, Theses on Feuerbach (1845).
191 BS Chimni ‘An Outline of a Marxist Course on Public International Law’ (2004) 17 LJIL 1, 4.
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Palestinian struggle against imperialist violence, have been mobilised using Marxist
language. Increasingly, the visible inter-connectedness of local events with the global
structures of political economy have called into question the role of international law
in the (re)production of worldwide dispossession and alienation. Marxist concepts such
as class, ideology, economic base, and commodification carry tremendous explanatory
potential in laying bare the systemic forces at work, which naturalise the historical
legacies of this unequal and violent order of things.

I. INTERNATIONAL LAW AS A MATERIAL PHENOMENON

Marxist theory asserts that all social relations need to be understood in their historical-
material context. This means that law, like other social forms of regulation, is rooted
in ‘the material conditions of life’, which are the so-called base, the ‘real foundation,

on which arises a legal and political superstructure’.!”?

Legal relations reflect larger
economic processes within society. However, the relationship between law and the
economic structure is neither static nor unidirectional. To the contrary, the relationship
of the base/superstructure is highly contingent, co-constitutive and even contradictory —
a point that is routinely forgotten. The task of Marxist legal scholarship is to ask how

this relationship plays out in concrete situations.

Unlike liberal accounts of the discipline, a historical-material perspective locates the
rise of international law within the consolidation of global capitalism. In this, the

story of capital, although it begins in Europe, travels to the rest of the world through
colonial expansion and imperial violence.'”® Primitive accumulation, the resolutely violent
and coercive enterprise of ‘divorcing the producer from the means of production’,'
becomes the chief means of encounter between capitalist Europe and the non-
capitalist world. For Marx, colonial expansion and the ‘extirpation, enslavement

and entombment’ of the native population was not only indispensable for capitalist
accumulation, but was a natural consequence of it.'”® International law, including

its rules concerning trade and commerce, the doctrine of sovereignty, and the legal
standard of civilisation become central to this project of worldwide domination and
subjugation.

Thus, from a Marxist perspective, imperialism and colonial expansion is a material
phenomenon at the heart of which lies the need for capital to constantly expand ‘over
the whole surface of the globe’."”® This requires forcibly dispossessing native populations
and transforming non-capitalist societies into the image of capitalist modernity. As Rosa
Luxemburg argued, ‘Capitalism must always and everywhere fight a battle of annihilation

192 Karl Marx, ‘Preface to a Contribution to the Critique of Political Economy’ (1859).

193 See Gonzalez Hauck, § 1, in this textbook.

194 Karl Marx, Capital: A Critique of Political Economy, vol 1, ‘Chapter Twenty-Six: The Secret of Primitive
Accumulation’ (1867).

195 Karl Marx, Capital: A Critique of Political Economy, vol 1, ‘Chapter Thirty-One: Genesis of the Industrial
Capitalist’ (1867).

196 Karl Marx and Friedrich Engels, Manifesto of the Communist Party (1848).
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against every non-capitalist form that it encounters’.'”” Imperialism in a Marxist sense,

then, is ‘the political expression of the accumulation of capital’'*® which works to efface all
traditional forms of economic and cultural organisation and turn them into social spaces that
would be safe and productive for capital.'*” Similarly, the distinction between civilised and
uncivilised and corresponding denial of sovereignty to the latter from the realm of
19th-century European international law was not only about racial supremacy or
domination, but was centrally rooted in the logic of capitalism. Equal sovereignty for the
colonies could only come through Western capital, the creation of a centralised bureaucracy,
and through modern forms of political organisation.” Realisation of statehood under
international law became synonymous with violent capitalist transformation.

Viewing international law through a materialist lens points to the persistence of

the civilising mission, even as the language of racial difference has diminished. It
allows us to witness modern international law as a continuation of past practices of
‘exclusion and conditional inclusion’ of the non-Western world.*”! The post—World
‘War II international legal order, purportedly based on international rule of law and
self-determination, did not fundamentally alter the imperial nature of international
law, but marked the shift to neo-colonialism, tying the Third World to the economic
dependence of former colonial powers and the institutions that they controlled.*”
International law and international institutions, through structural adjustment and
conditionality, market liberalisation, promotion of rule of law, and protection of foreign
investment, disciplined and remodelled the Global South. The IMF and the World
Bank, among others, promote monetary stability, free capital mobility, disciplined
finance, and a shrinking of the public sector, under the pretext of the seemingly neutral
concept of good governance. David Harvey calls this ‘accumulation by dispossession’

to refer to the accelerated ways in which capital inhabits every non-capitalist space,
leaving in its wake mass poverty, social stratification, forced migration, and land
dispossession.”” Accumulation by dispossession is primitive accumulation in the neo-
liberal age aided by the privatisation and commodification of natural resources. Modern
international investment law, especially BITs,*™ entrench the power of foreign capital,
while the WTO prescribes harmonised rules, subjects State autonomy to international

adjudication, and legalises the international protection of property rights.>”®

197 Rosa Luxemburg, The Accumulation of Capital, ‘Chapter 27: The Struggle Against Natural Economy’ (1913)
<https://www.marxists.org/archive/luxemburg/1913/accumulation-capital /> accessed 12 December 2023.

198 Ibid.

199 Robert Knox, ‘A Critical Examination of the Concept of Imperialism in Marxist and Third World
Approaches to International Law’ (PhD thesis, London School of Economics and Political Science 2014);
Robert Knox, ‘Imperialism, Hypocrisy and the Politics of International Law’ (2022) 3 TWAIL Review 25.

200 Ntina Tzouvala, Capitalism as Civilisation: A History of International Law (CUP 2020).

201 Ibid.

202 Kwame Nkrumah, Neo-Colonialism: The Last Stage of Imperialism (Thomas Nelson & Sons 1965) x; BS
Chimni, International Law and World Order: A Critique of Contemporary Approaches (CUP 2017) 496.

203 David Harvey, The New Imperialism, ‘Chapter 4: Accumulation by Dispossession’ (OUP 2003).

204 See Hankings-Evans, § 23.1, in this textbook

205 Kate Miles, The Origins of International Investment Law: Empire, Environment and the Safeguarding of Capital (CUP
2013).
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The logic of Marx’s primitive accumulation as a gateway to both imperial expansion
and capitalist transformation is also writ large in the continuing forms of settler-
colonial practices across the world, where dispossession and expropriation of
indigenous land and territory is legally and constitutionally sanctioned. It allows us to
conceptualise the relationship between international law, capitalism, and imperialism as
a permanent process and not one that ought to be confined simply to the pre-history
of the discipline. International law as a material phenomenon contests many of the
idealistic portrayals of the discipline, which trace its contours to mythical accounts

of benign trade between private individuals, ideas about denouncing war, human
rights, or peace.”® Instead, Marxist accounts of the field have spent considerable

efforts in grounding these ideas about international law within a historically specific
and materially influenced conception of evolution, where it is indistinguishable from
violence and expropriation. As Antony Anghie argued, international law is imperialism
all the way down and much like the birth of capital in Marx’s analysis, international law

also comes into the world dripped in ‘blood and dirt’.>"

Il. INTERNATIONAL LAW AS A CLASS PROJECT

Class is the organising principle of society in the Marxist tradition. Marx famously
remarked that ‘[t]he history of all hitherto existing society is the history of class
struggles’, between those who own the means of production and those whose only
means of subsistence is their labour power.?”® All aspects of social relationships,
including those that make up the economic base, constantly evolve through these
struggles, which are often expressed through the law.*” Law is the means through
which class conflict is mediated, and, more fundamentally, it is in the process of
engaging with the law that class consciousness takes its concrete form. The law reflects
and consolidates the interests of dominant classes but also shapes the form and content
of the struggle. The outcomes are therefore never predetermined.

Classes extend beyond domestic borders. With the consolidation of the neo-colonial
project in the 1970s and the accelerating trend towards hyper-globalisation, class
formations too acquired a different dimension. Capital accumulation now relied on a
‘globalized regime of exploitation and waged labour’.?"

Marxist scholars, especially Rasulov and Chimni,*!! pointed to the emergence and
consolidation of a transnational capitalist class (TCC) — a dispersed, yet influential

206 See Gonzalez Hauck, § 1, in this textbook.

207 Karl Marx and Friedrich Engels, ‘Manifesto of the Communist Party’: Chapter I — Bourgeois and Proletarians
(1848).

208 Ibid.

209 Bill Bowring, ‘Marxist International Law Methodology?’ in Rossana Deplano and Nicholas Tsagourias (eds),
Research Methods in International Law (Edward Elgar 2021).

210 Akbar Rasulov, ‘The Nameless Rapture of the Struggle’: Towards a Marxist Class-Theoretic Approach to
International Law’ (2008) 19 FinnishYBIL 243, 268.

211 BS Chimni, ‘Prolegomena to a Class Approach to International Law’ (2010) 21(1) EJIL 57.
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fraction of capitalist classes from advanced capitalist countries and the Third World.
TCC works closely with international institutions to create a ‘functional unified
global economic space’ where restrictions to capital movement can be flattened.?'?

On the flip side, a transnational oppressed class (TOC) comprising social groups that
are disenfranchised from the means of production came to be gradually consolidated,
building coalitions with different oppressed groups using both legal and political means

to push against the TCC.

In this constellation, international law becomes a site of class struggle between the
TCC and TOC, promoting class consciousness and providing its constitutive structure.
This is most visible in the struggle for environment, bio-diversity, development-related
displacement, and the like, where interests of capital compete with the rights of labour,
indigenous communities, and agricultural workers. These antagonisms play out through
overtly capitalist institutions such as the WTO, the World Bank, and the IME but also
through institutions such as the International Labour Organization, which one might
otherwise think works to correct the power imbalance between capital and labour.??
The ‘emerging bourgeois imperial international law’ uses the rhetoric of universal
human rights and rule of law while entrenching the material and ideational primacy of
capitalist classes.?"*

A class approach to international law helps navigate the black box of the State and
international institutions by identifying the dominant groups which benefit from

the system of international law.?" It also helps foreground a more granular story of
resistance by TOC to capitalist accumulation and directs our focus to new actors in the
global arena. From social movements to civil society organisations espousing the cause
of TOC, international law is made and re-made in different terrains.

I1l. INTERNATIONAL LAW, IDEOLOGY,
AND THE CRITIQUE OF UNIVERSALITY

Law then becomes, sustains, and stabilises particular interests as universal ones. In
the Marxist tradition, this is law acting as an ideological form, which domesticates

resistance and class conflict by depoliticising legal relationships and rationalising
216

conceptual categories.?'® Ideology, in the words of Susan Marks, plays a ‘key role in

legitimating exploitation’ precisely by representing capitalist social relations as natural
and permanent.?!”” Relationships of domination and exploitation are delineated as

212 BS Chimni, ‘International Institutions Today: An Imperial Global State in the Making’ (2004) 15(1) EJIL1 9.

213 Mai Taha, ‘Reading “Class” in International Law: The Labor Question in Interwar Egypt’ (2016) 25(2)
Social & Legal Studies 567.

214 Chimni (n 191).

215 An important work here is by Claire Cutler in analysing the rise of transnational finance class. Claire Cutler,
Private Power and Global Authority: Tiansnational Merchant Law in the Global Political Economy (CUP 2003).

216 Karl Marx, ‘Preface to a Contribution to the Critique of Political Economy’ (1859).

217 Susan Marks (ed), International Law on the Left: Re-examining Marxist Legacies (CUP 2008) 292; See also the

work of Claire Cutler, who uses the concept of ‘hegemony’ drawn from Italian Marxist Antonio Gramsci
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pertaining to the individual sphere rather than as systemic outcomes. In other words, a
focus on ideology exposes the abstracting character of the law, which flattens differences
of power, even while projecting exchange as transpiring between free and equal
participants.

It is not difficult to see how ideology critique provides a useful lens to the work
of international law, especially in the context of deeply political conflicts. From
humanitarian intervention to economic conditionalities and the War on Terror,
capitalist States and international institutions have routinely invoked international
law to justify a particular idea of liberation and freedom.?"® Sundhya Pahuja has
shown that notions of development, when prescribed in universalistic terms,

carry with them the prescription for particular kinds of economic and political
arrangements, which mirrors the Western bureaucratic-State apparatus essential for

1% International law, by focusing on domestic roots of poverty

capital accumulation.
and conflict in the Third World, detracts attention from the systemic patterns of
capitalist exploitation and violence at the heart of core-periphery relationships. The
growing infrastructure of international adjudication and the increase in specialised
forums of dispute resolution add another layer of depoliticisation to social conflicts
concerning land, environment, and property. Even the concept of democracy
promoted by international law sidesteps crucial questions of entrenched social
hierarchy and inter-group domination, while privileging a narrow set of indicators

and benchmarks to assess participation.?*’

To point to the ideological character of international law probes us to think
about the fact that social arrangements need not be the way they are. If existing
social relations seem inevitable or natural, it is but the result of repeated ideas and
rhetorical processes that legitimise and order such structures. But one should also
be mindful of the fact that even though historical relations are contingent, they
are not always open to change. Quoting Susan Marks once again, ‘just as things
do not have to be as they are, so too history is not simply a matter of chance and
will’, meaning that human agency, while paramount for resistance and change,
always operates within the ‘logics of a system’.?*! In other words, as much as one
ought to be sceptical of historical necessity, meaningtul transformation can only
transpire through a clear-headed understanding of the false contingency and limits
of individual action.

to argue that law helps in projecting private interests as societal ones. Claire Cutler, ‘Gramsci, Law, and the
Culture of Global Capitalism’ (2005) 8(4) Critical Review of International Social and Political Philosophy
527-542.

218 See for instance, Hilary Charlesworth, ‘Feminist Reflections on the Responsibility to Protect’ (2010) 2(3)
GR2P 232-249.

219 Sundhya Pahuja, Decolonising International Law: Development, Economic Growth and the Politics of Universality
(CUP 2011).

220 Susan Marks, The Riddle of All Constitutions: International Law, Democracy, and the Critique of Ideology (OUP
2003).

221 Susan Marks, ‘False Contingency’ (2009) 62(1) Current Legal Problems 1-21, 10.
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IV. INTERNATIONAL LAW AS COMMODITY FORM

For Marx, capital makes commodities out of everything, but, most crucially, capital
expands by commodifying labour power. The process entails abstracting the individual
from the product of its own labour for surplus value and alienating labour from the very
means of production. With the spread of capitalism, commodification extends to every
aspect of life, mediated, of course, through legal relationships. Capitalist relations, then,
are marked by an endless collection of commodities connected through an endless set of

legal relations.??

Commodification and the abstracting/individualising character of the law was central
to the work of Soviet jurist Evgeny Pashukanis. Drawing from Marx’ insight that
commodities are but the elementary form of wealth,?” Pashukanis argued that, in a
capitalist society, relations between individuals based on property rights are homologous
to abstract commodities, which are traded. Just as for commodities to be exchanged,
each party much recognise the other as an equal owner of property in an abstract sense,
so too does the law treat those parties as equal bearers of rights.”** Law treats individuals
as abstract, neutral entities, detached from the material conditions in which they exist.
This makes it seem like exchange is between two equals, while the law invisibilises and
‘permits real inequality’. Pashukanis illustrated that sovereign entities in their relationship
to one another precisely operate as owners of property (read: territory) with each
possessing equal rights and obligations. This formal equality in status eludes, however,
the reality ‘that they are unequal in their significance and their power’.® It is in this
context that Pashukanis characterised international law as ‘the legal form of the struggle

of the capitalist states among themselves for domination over the rest of the world’.?*

The crucial question that arises is how are disputes then resolved between two formally
equal sovereigns? What is the nature of the legal form that makes certain claims trump
others? This is where China Miéville?*”” extended Pashukanis’ commodity theory to
argue that the legal form inherent in international law is that of coercion. Exchange
implies ownership and ownership is primarily about the right, mostly exercised through
law, to exclude others.”® In a deeply unequal world, what this means is that powerful
states are able to shape the order and content of legal norms through economic

and military force. Because ‘coercion is at the heart of the commodity form’* and

222 China Miéville, “The Commodity-Form Theory of International Law’ in Susan Marks (ed), International Law
on the Left: Re-examining Marxist Legacies (CUP 2008) 107.

223 Karl Marx, Capital Vol I: ‘Part I: Commodities and Money — Chapter One: Commodities” (1867).

224 Evgeny Pashukanis, The General Theory of Law and Marxism, ‘Chapter IV: Commodity and the Subject’ (1924).

225 Evgeny Pashukanis, International Law (1925).

226 Ibid.

227 China Miéville, Between Equal Rights: A Marxist Theory of International Law (Brill 2005).

228 Taken from Marina Velickovic’s extremely lucid way of expanding Pashukanis. See Marina Velickovic, ‘A
Marxist Account of the Individual in International Law’ (Draft presented for the conference on ‘Individual in
International Law, Heidelberg 2021). On file with the author.

229 Miéville (n 227) 126.
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international law mediates commodity exchange, violence is central to it: ‘between
equal rights, force decides’.

To suggest, then, that international law furthers a rules-based order and is counterpoised
to power and brute force is misleading. Instead, as Miéville poignantly put it, ‘[t|he

chaotic and bloody world around us is the rule of law’.%°

The commodity form theory provides a singularly persuasive historical account of

why and how law developed the way it did and what makes legal relations the perfect
infrastructure for capitalism’s expansion. Claire Cutler has applied the commodity form
theory to illustrate the nature of the WTO and GATS in the commodification of public
commons,”' while Grietje Baars reflects on the nature of law as a ‘congealing’ devise
for capitalist relations. Their work also centres the role of corporation as a tool for
imperialist expansion.??

V. INTERNATIONAL LAW AS EMANCIPATION

For Marx, legal struggles and the pursuit of human rights although conditioned by
capitalist relations did not mean that they ought to be repudiated. Indeed, Marx
expended considerable attention to the law as a means of working class struggle in
his elaborate description on the length of the working day, which was won on a legal
terrain.”” Law was important in providing the oppressed classes with the means to
push back against capitalist expansion. Similarly, in his work ‘On the Jewish Question’,
which is often cited to bring home the point that Marx was disillusioned with the
potential of equal rights, Marx had only advanced a limited critique of formal legal
equality. For him, political emancipation through law and legal rights was deeply
individualising and alienating and thus cannot be an end in itself, but only a means
towards engendering larger social changes beyond what the law could provide.

Law and the legal form, therefore, in the Marxist tradition exhibit a dual character,
which, even while constraining the possibility of deep structural transformation,
provides an important, albeit limited, form of social emancipation through concrete
legal struggles. These legal struggles, then, must go hand in hand with more demanding
political interventions. It is not a choice between Reform or Revolution but about
how these two paths can have always coexisted. Understanding the role of law in the
reproduction of capitalist relations and also as a means to resist some of its worst excesses
alludes to its relative autonomy. Both Chimni and Marks thus hold on to the possibility
of international law acting as a shield against powerful states. Chimni argues for a

230 Ibid 319.

231 Claire Cutler, ‘“Toward a Radical Political Economy Critique of Transnational Economic Law’ in Susan Marks
(ed), International Law on the Left: Re-examining Marxist Legacies (CUP 2008).

232 Grietje Baars, The Corporation, Law, and Capitalism: A Radical Perspective on the Role of Law in the Global Political
Economy (Haymarket Books 2020); see also Gonzilez Hauck, § 7.7, in this textbook.

233 For a good description, see Igor Shoikhedbrod, Revisiting Marx’s Critique of Liberalism: Rethinking Justice,
Legality and Rights (Palgrave 2019).
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‘radicalism with rules’ where international law should be viewed as a site of contestation
rather than a mere reflection or consolidation of the interests of dominant classes.

Bill Bowring goes one step further in situating human rights and international law’s
relationship to past revolutions as evidence of the emancipatory role that law can play.?*

Robert Knox provides a useful lens to navigate through this duality of rejection
and embrace of international law. Given that the use of legal means comes with the
danger of legitimising the existing order of social relations, law should only be used
for short-term factical purposes, as a ‘mere tool to be discarded when not useful’.*
Knox terms this engagement with the law ‘principled opportunism’ to put forth the
point that international law should be pursued for progressive purposes not because

it is law but because it aids a larger political commitment to fundamentally transform
existing society. This would eventually provide the path for what Marina Velickovié
calls the ‘planned obsolescence of international law’ (i.e. the law’s gradual disappearance
altogether).”® But before that happens, the task of radical critique and practise through
international law must continue, even when we realise that any utopian hopes of

wholesale transformation are ultimately constrained by the legal form.

D. EXCLUSIONS AND ABSENCES IN MARXIST
LEGAL SCHOLARSHIP

Despite the growing cohort of scholars writing within the Marxist tradition in
international law and sharpening its conceptual tools, the general project of Marxism
has been unable to fully shed its blinkers and unwilling sometimes to reorient its own
constitutive categories in the light of other modes of struggles that cut across various
axes of social divisions. The project of building solidarity across different resistance
movements has not always been forthcoming.

This is perhaps most visible in the way Marxist legal scholars have privileged the
category of class as the most important marker of social division, ignoring how race,
gender, sexuality, and caste play an equally important role in the chain of production,
distribution, and thus also exploitation. Marxism has maintained a distance with

other critical tradition such as TWAIL, CLS, Critical Race Theory, and also feminist
approaches to international law in its singular focus that material conditions are

unrelated to how cultural or gender stratifications co-constitute the capitalist mode of
production.®” Despite its emphasis on the fotality of social relations, Marxist scholars have

234 Bill Bowring, The Degradation of the International Legal Order? The Rehabilitation of Law and the Possibility of
Politics (Routledge 2008).

235 Robert Knox, ‘Marxism, International Law, and Political Strategy’ (2009) 22 LJIL 413—436, 433.

236 Marina Velickovié, ‘Planned Obsolescence of International Law: On Contingency and Utopian Possibilities’
(Volkerrechtsblog, 17 June 2021) <https://voelkerrechtsblog.org/de/planned-obsolescence-of-international-
law/> accessed 25 August 2023.

237 Akbar Rasulov, * CLS and Marxism: A History of an Affair’ (2014) 5(4) Transnational Legal Theory 622—639.
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themselves advanced an understanding of individuals abstracted from deep structural and
social markers of community. As Knox points out, within the Marxist discourse, race and
racism ‘tend to be understood as counterposed to processes of capitalist accumulation’.**
No wonder that these exclusions are reflected in some of the ‘mainstream’ iterations of
Marxist legal scholarship (including this one) which are produced by men, with a relative

absence of women, trans, or even black writings on the subject.

Equally, this dissonance is sustained by critical scholars in other traditions who
mechanically associate the writings of Marx and the Marxist project with that of
structural determinism and Eurocentrism. In some influential quarters of TWAIL, for
instance, Marx is portrayed to be irrelevant to Third World decolonial struggles.’
These interventions, of course, overlook not just the fact that Marx himself was alive
to the conditions of colonialism and expropriation of native peoples as central to
Western capitalist expansion, but also generations of Third World Marxist scholars
and anti-colonial movements which applied, modified, and even stretched Marxist
theory to local conditions and experiences of domination and imperialist expansion.?*’
For the latter, reading Marx has always been about how under conditions of capitalist
accumulation, racialisation, gender, and caste-based stratifications are crucial
determinants of what constitutes the material conditions of life.

In contemporary times however, many Marxists and equal number of TWAILers,
feminist theorists, and critical race scholars have moved beyond traditional class
variants of historical materialism to underscore the multifaceted nature of capitalist
oppression, which straddles race, patriarchy, and culture. For instance, Knox’s recent
scholarship has highlighted that the concepts of value and race are but two side of the
same coin and that any materialist mode of analysis needs to consider them together.**!
Similarly, Chimni’s integrated Marxist analysis, which supplements issues of class with
that of social feminist and post-colonial theory, has been received approvingly both
within the TWAIL and Marxist communities.**> Tzouvala, in her materialist history
of the concept of civilisation, addresses how particular conceptions of race, gender,
and sexuality operated as tropes for European international lawyers to infantilise,
racialise, and feminise non-Western communities while laying the groundwork for
capitalist expansion.*® Her work is also instrumental in bringing together insights

238 Robert Knox, ‘Valuing Race? Stretched Marxism and the Logic of Imperialism’ (2016) 4LRIL 81, 100.

239 Mohsen al Attar, ‘“Teaching Karl Marx About Third World Approaches to International Law’ (Opinio _Juris, 7
February 2022) <https://opiniojuris.org/2022/02/07/teaching-karl-marx-about-third-world-approaches-to-
international-law/> accessed 25 August 2023.

240 Knox (n 238); Umut Ozsu, ‘Determining New Selves: Mohammed Bedjaoui on Algeria, Western Sahara, and
Post-Classical International Law’ in Jochen von Bernstorff and Philipp Dann (eds), The Battle for International
Law: South-North Perspectives on the Decolonization Era (OUP 2019) 341-357. Noura Erakar and John Reylonds,
“We Charge Apartheid? Palestine and the International Criminal Court’ (2021) TWAILR Reflections 33.

241 Knox (n 238).

242 Chimni (n 202) 440-550.

243 Ntina Tzouvala, Capitalism as Civilisation: A History of International Law (CUP 2020); James Thuo Gathii,
‘Imperialism, Colonialism, and International Law’ (2007) 54(4) Buffalo Law Review 1013.


https://opiniojuris.org
https://opiniojuris.org

108 KANAD BAGCHI

from indeterminacy in the CLS tradition with a Marxist framework of capitalism

and its contradictions. Ruth Fletcher’s work 1s equally inspiring in thinking through
Pashukanis’ commodity form theory from a feminist perspective to foreground

the role of social reproduction within notions of value in commodity exchange.***
These and many other voices have in some sense made Marxist analysis of law and
international law respond to and reflect on the many dimensions of social relationships
that continue to change, evolve, and transform under the conditions of global capitalist

accumulation.?®

Here the emphasis is not that class analysis ought to be displaced, but
that ‘class realizes itself and becomes embodied through gender, race, sexuality’.?** This is

the direction that future Marxist international legal scholarship must embrace.

BOX 3.4.2 Further Readings

Further Readings

e P Connell and U Ozsu (eds), Research Handbook on Law and Marxism (Elgar
2021)

e Law and Political Economy Project, ‘Revival and Renewal of Marxist
Approaches’ <https://Ipeproject.org/conferences/revival-and-renewal-of-
marxist-approaches/> accessed 25 August 2023

e C Miéville, October: The Story of the Russian Revolution (Verso 2017)

§§§

244 Ruth Fletcher, ‘Legal Form, Commodities and Re-Production: Reading Pashukanis’ (2013) Queen Mary
School of Law Legal Studies Research Paper No. 158.

245 For a very helpful summary of Marxist work in international law, see Robert Knox, ‘Marxist Approaches
to International Law Bibliography’ (Oxford Bibliographies, 2018) <www.oxfordbibliographies.com/view/
document/obo-9780199796953/0bo-9780199796953-0163.xml> accessed 25 August 2023.

246 Marks (n 220) 5.


https://www.oxfordbibliographies.com
https://www.oxfordbibliographies.com
https://lpeproject.org
https://lpeproject.org

Taylor & Francis
Taylor & Francis Group

http://taylorandfrancis.com


http://taylorandfrancis.com




CHAPTER4
METHODS

SUE GONZALEZ HAUCK, MAX MILAS, SILVIA
STEININGER, AND TAMSIN PHILLIPA PAIGE

INTRODUCTION
SUE GONZALEZ HAUCK

BOX 4.1 Required Knowledge and Learning Objectives

Required knowledge: None

Learning objectives: Understanding what research methods are in general
and knowing enough basics about different research methods employed in
international law to understand the sections on specific methods.

BOX 4.2 Interactive Exercises

Access interactive exercises for this chapter' by positioning your smartphone
camera at the dot-filled box, also known as a QR code.

Figure 4.1 QR code referring to interactive exercises.

A. INTRODUCTION

As explained in the previous chapter on approaches to international law, methods are
the practices of doing research in application of a theory or the roadmaps to guide
the research process.? In contrast to other disciplines, academic conventions in legal

1 https://openrewi.org/en-projects-project-public-international-law-methodology/
2 Cf. Steven R Ratner and Anne-Marie Slaughter, ‘Appraising the Methods of International Law: A Prospectus
for Readers’ (1999) 93 AJIL 291, 292.

DOI: 10.4324/9781003451327-5
This chapter has been made available under a (CC-BY-SA) 4.0 license.
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scholarship do not always call for an explicit engagement with method. This can
make legal scholars uncomfortable when asked to articulate their methods explicitly.?
However, the only way to ensure that what you are producing is scholarship and not
just a random collection of thoughts and opinions is to be clear and transparent about
the questions you are asking, the material you are examining, and the process you

are employing to ensure a systematic examination of said material. This introductory
section reflects on different uses of the term ‘method’, offers an entry-level account
of what it means to choose your research question, data, and method in the narrower
sense, and provides a glimpse into differences between doctrinal, critical, and
interdisciplinary methods. The following sections, then, provide further insights into
case analysis and interdisciplinary methods.

B. WHAT IS METHOD?

The term ‘method’ can be understood in a broader sense to encompass the entire
research process or in a narrower sense to refer specifically to the systematic examination
of the material.* The first two steps of the research process, defining the research
question and gathering relevant material (or ‘data’), are often referred to as the research
design. Unease among legal scholars when it comes to methods is not only caused by the
fact that lawyers often are not explicitly trained in methods, but also because descriptions
of methods — including this one — create the (often false) impression that the research
process is neatly organised into sequential steps. Presenting the employed method as if it
followed clear steps from the beginning is important, because it allows other researchers
to appreciate and evaluate the research. However, if you feel like you are constantly
jumping between choosing which theorists to rely on, which data to gather and how;,
changing your research question as you go along, you are not alone. It is perfectly
normal to switch between different steps and re-adjust the research question even during
the analysis phase. The key factor is to have a flexible and transparent system in place that
can be adjusted as needed, rather than conducting research in a random or haphazard
manner, as that would undermine its integrity and validity.

Furthermore, distinguishing between terms like method, methodology, approach, and theory
is not always straightforward. Not only do people use these terms in various ways, but
even when attempting to adhere to a specific distinction, there is often overlap and
interplay among them. In the context proposed here, methodology refers to a set of
epistemological and ontological assumptions, while theory or approach stems from
these assumptions and provides a theoretical framework. Method, on the other hand,
describes the practical application of the theory — a roadmap for addressing a specific

3 Eliav Lieblich, ‘*“You Keep on Using That Word” — On Methods in (International) Legal Scholarship (Part I)’
(Opinio_Juris, 21 March 2022) <http://opiniojuris.org/2022/03/21/symposium-on-early-career-international-
law-academia-you-keep-on-using-that-word-on-methods-in-international-legal-scholarship-part-i/> accessed
26 August 2023.

4 Cf. Sundhya Pahuja, ‘Methodology: Writing About How We Do Research’in Rossana Deplano and Nicholas
Tsagourias (eds), Research Methods in International Law: A Handbook (Edward Elgar 2021) 63—64.
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research question using the chosen theoretical framework. However, it is important to
note that theory and method influence each other. They are interconnected elements
that shape and inform the research process.

By acknowledging the non-linear nature of research and the overlapping nature of
terms like method, methodology, approach, and theory, scholars can adopt a more
flexible and adaptive mindset. This allows researchers to embrace the iterative nature of
the research process — at least in qualitative research, where adjustments and refinements
are made based on emerging insights and findings. The goal is to establish a systematic
and transparent process that ensures the rigour and credibility of the research while
remaining open to modifications and adaptations as necessary.

C. RESEARCH DESIGN AND METHOD
I. IDENTIFYING A RESEARCH QUESTION

To embark on a research project, it is essential to identify a research question.® Having
a research question differs from having a general area of interest. You may start with

a topic you are interested in, perhaps because you see something happening in the
world and you want to understand it in order to be able to change it, for example,
violence at the European, US, or Australian borders. To narrow down your focus,

you need to explore existing literature and identify the questions that other scholars
have asked within this topic. While conducting literature searches on platforms like
Google or Google Scholar can be a starting point, it is more advisable to use library
catalogues for a comprehensive and ethical approach. As you delve into the literature,
it is crucial to recognise that you will never read everything that has been written on

a topic. To discern which bodies of literature to focus on, you should actively choose
the conversations you want to engage with and contribute to. This coincides with
identifying and refining your research question. Different conversations may encompass
distinct sets of questions. For instance, one set of questions may revolve around
determining the legality of the behaviour of the Greek coastguard in preventing people
from reaching European shores. Another set of questions may explore how international
law enables border violence, examine how people resist such violence, where the law
creates or leaves space for such resistance, and how resistance is, in turn, usurped by
dominant narratives. By choosing which conversations to actively engage in, you can
gauge when you have read enough. It is acceptable to have a cursory overview of
conversations you are not directly engaging with, but you should thoroughly immerse
yourself in the conversations you wish to contribute to, ensuring you have something

(82

Cf. Eliav Lieblich, ‘“You Keep on Using That Word” — On Methods in (International) Legal Scholarship
(Part II)’ (Opinio Juris, 22 March 2022) <http://opiniojuris.org/2022/03/22/symposium-on-early-career-
international-law-academia-you-keep-on-using-that-word-on-methods-in-international-legal-scholarship-
part-ii/> accessed 26 August 2023.

6 For an excellent instruction on this, see Pahuja (n 4) 67 et seq.
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new or insightful to add. Additionally, a point of saturation can be reached when you
consistently encounter the same references in new literature, indicating that you have
covered a significant portion of the existing scholarship.

II. CHOOSING YOUR DATA

Once you have (provisionally) formulated your research question, the next step is to
gather the relevant material that will aid in answering it. This involves selecting the
data, that is, gathering the body of information that you will later analyse to answer
your research question. Even though the term ‘data’ evokes numerical information, it
can actually be any kind of information, including court cases, legal writings, archival
materials, interviews, field notes, or information retrieved from pre-existing databases.
It is important to note that the process of choosing your data is intertwined with the
iterative development of your research question and with the choice of method in the
narrower sense.

Il. METHOD

In the narrower sense, method refers to the systematic practices used to analyse the
selected data in a transparent and structured manner. This stage involves applying the
chosen theoretical framework to the data to answer the research question effectively.
Methodological choices may vary depending on the nature of the research project,
ranging from quantitative methods for statistical analysis to qualitative approaches for
textual or interpretive analysis. It is crucial to articulate your method clearly, ensuring
that your research process remains rigorous and well founded.

D. DOCTRINAL, CRITICAL, AND
INTERDISCIPLINARY METHODS
IN INTERNATIONAL LAW

Doctrinal scholarship is the classical method employed in legal research to identify and
interpret legal norms by analysing existing case law and engaging with the works of
other doctrinal scholars. This approach emphasises the examination of legal principles
and doctrines to understand ‘what the law is’. Methodological soundness, in this
context, consists in employing argumentative structures that can convince the target
audience of the claim’s ‘legal correctness’.” Within doctrinal scholarship, case analysis
stands out as one of the most important methods.® By closely examining judicial
decisions, legal researchers gain insights into the development, interpretation, and
application of legal rules.

7 Martti Koskenniemi, ‘Methodology of International Law’ (Max Planck Encyclopedia of International
Law, November 2007) <https://opil.ouplaw.com/display/10.1093/law:epil/9780199231690/law-
9780199231690-¢1440> accessed 26 August 2023, para 1.

8 See Milas, § 4.1, in this textbook.
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In contrast to doctrinal scholarship, critical scholarship focuses on questioning and
critiquing the underlying assumptions of legal doctrine and practice. It delves into
how the law is embedded in, upholds, and operates within societal structures, how it
distributes material resources, consolidates power dynamics, legitimises violence, and
perpetuates domination.

Interdisciplinary methods can be utilised in both doctrinal and critical legal scholarship.’
Integrating insights from other disciplines, such as sociology, anthropology, political
science, or economics, can enrich the understanding of legal phenomena. This
interdisciplinary approach allows legal scholars to analyse the law in a broader societal
context, uncover hidden power dynamics, and explore alternative perspectives.

E. CONCLUSION

Understanding and employing the methods behind public international law research is
crucial for producing rigorous and insightful scholarship. Although the research process
may not adhere strictly to a linear sequence of steps, articulating your research question,
consciously choosing your data, and implementing a structured analysis are essential
elements of methodological soundness. The following sections on case analysis and
interdisciplinarity provide more concrete examples of the multitude of methods that can
be employed for international legal research.

BOX 4.3 Further Readings

Further Readings

e S Pahuja, 'Methodology: Writing About How We Do Research’ in Rossana
Deplano and Nicholas Tsagourias (eds), Research Methods in International
Law: A Handbook (Edward Elgar 2021) 60

e R Deplano and N Tsagourias (eds), Research Methods in International Law:
A Handbook (Edward Elgar 2021)

e E Lieblich, '"How to Do Research in International Law? A Basic Guide for
Beginners’, 62 Harvard Journal of International Law (2021) 42

§§§

9  See Steininger and Paige, § 4.2, in this textbook.
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§ 4.1 CASE ANALYSIS
MAX MILAS

BOX 4.1.1 Required Knowledge and Learning Objectives

Required knowledge: None

Learning objectives: Evaluating the relevance of cases in international law;
researching international cases; applying cases depending on role and
objective.

A. INTRODUCTION

Cases are not only a ‘subsidiary means for the determination of rules of law’ in
international law (article 38(1)(d) ICJ Statute'?), but also an influential means of
communication in legal practice and research. For this reason, it is even more
surprising that all popular public international law textbooks include a section on the
relevance of cases'' but none on how to engage with judicial decisions. This section
attempts to change that by discussing the relevance of cases, presenting tools to
research cases, and introducing methods to use cases in international law. In doing so,
this section aims to guide students through exams, term papers, and moot courts in
which case law analysis is key.

B. RELEVANCE OF CASES
IN INTERNATIONAL LAW

According to the traditional reading, cases'? are one of the four main sources to
determine rules of international law."® Both judges and scholars of international law deal
extensively with prior domestic and international decisions. Finding and analysing cases
is therefore one of the main tasks of international lawyers.

10 Statute of the International Court of Justice (adopted 17 December 1963, entered into force 31 August 1965)
993 UNTS 33.

11 James Crawford, Brownlie’s Principles of Public International Law (8th edn, OUP 2012) 37—41; Malcolm N Shaw,
International Law (8th edn, CUP 2017) 81-83; Gleider I Hernandez, International Law (OUP 2019) 32-53,
305-316; Jan Klabbers, International Law (3rd edn, CUP 2021) 40-42, 155-181.

12 On judicial decisions as sources of international law, see Kunz, Lima, and Castelar Campos, § 6.4, in this
textbook.

13 On sources of international law, see Eggett, Introduction to § 6, and the following sections on specific sources

of international law in this textbook.
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I. DECISIONS OF INTERNATIONAL ADJUDICATIVE BODIES

On a strict reading of article 38(1)(d) ICJ Statute, judicial decisions are only
subsidiary sources of international law.'* At first glance, the absence of a formal
concept of precedent confirms this reserved importance.” This, however, belies
the realities of international law. Courts base their decisions on previous cases

!¢ scholars use cases to adjust their approaches to the

to build a coherent system,
realities of international law, and commissions use cases when codifying law."”
This applies not only to judicial decisions but also to decisions of quasi-judicial

bodies."

International law involves different types of applicants and procedures.” In most
proceedings before international courts like the ICJ and the International Tribunal

for the Law of the Sea (ITLOS),” two States? are in dispute. Private parties can file
complaints against States before international human rights courts® and investment
protection tribunals.” Additionally, prosecutors can file cases against individuals before
international criminal courts.* Finally, international organisations® and States can seek
advisory opinions from international tribunals.

Cases consist of up to four parts. Preliminary objections address the court’s jurisdiction,
the plaintiff’s ability to bring the case to trial (standing), and other admissibility
requirements. Under merits, courts present their reasoning and the result of the case.
Under reparations, most courts specify the consequences of their judgment (e.g. reversal
of measures, payment of reparations). Under interpretation, courts may, at the request of
the applicant, clarify how a judgment is to be interpreted and whether the respondent
has fulfilled their obligations.

14 Article 38(1)(d) provides that “The Court . . . shall apply: subject to the provisions of Article 59, judicial
decisions . . ., as subsidiary means for the determination of rules of law’; see also Cameroon v Nigeria: Equatorial
Guinea intervening) [Preliminary Objections] 275 (ICJ) [28].

15 Article 59 of the ICJ Statute, article 46(1) ECHR, articles 68(1) ACHR, article 33(2) Statute of the
International Tribunal for the Law of the Sea.

16 The ICJ often argues with well-established case law. See United States Diplomatic and Consular Staff in ‘Tehran
(United States v Iran) [1980] IC] Rep 3 [33].

17 The ILC heavily relied on the ICJ’s decision in Gabéikovo-Nagymaros Project (Hungary v Slovakia) [1997] IC] Rep
7 to codify the state of necessity in its Draft Articles on Responsibility of States for Internationally Wrongful
Acts; see ILC, ‘ARSIWA Commentaries’ (2001) article 25, paras 11, 15, 16, 20.

18 The ICJ even considered the Human Rights Committees’ interpretation of the ICCP in its Ahmadou Sadio
Diallo (Republic of Guinea v Democratic Republic of the Kongo) (Preliminary Objections) [2007] ICJ] Rep 582 [66].

19 On dispute settlement in international law, see Choudhary, § 12, in this textbook.

20 On the law of the sea in general, see Dela Cruz and Paige, § 15, in this textbook.

21 On States, see Green, § 7.1, in this textbook.

22 On international human rights courts, see Milas, § 21.1, in this textbook.

23 On international investment law, see Hankings-Evans, § 23.1, in this textbook.

24 On international criminal law, see Ciampi, § 22, in this textbook.

25 On international organisations, see Baranowska, Engstrom, and Paige, § 7.3, in this textbook.
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Il. DOMESTIC CASES IN INTERNATIONAL LAW

Even though domestic court decisions are also covered by article 38(1)(d) ICJ Statute,?
international courts rarely cite them. While international decisions are usually cited

to ensure a supposed uniformity of the international legal order, the use of domestic
decisions often serves to prove customary international law?’ and to secure States’
acceptance. By discussing domestic decisions, courts signal to States that their legal

traditions are being taken seriously.?

Studies on citation practices of international courts and textbooks show a bias towards
cases from Australia, Canada, China, France, Israel, South Africa, the United Kingdom,
and the United States, whereas cases from jurisdictions outside the Global North are
scarcely cited.”

Admittedly, there are plausible reasons for this: in some cases, only decisions from
certain jurisdictions will exist, decisions in English are easy to understand for
most international lawyers, many databases contain only judgments from these
jurisdictions, and the style of reasoning of these courts is similar to the style of
reasoning taught in international law departments around the world.” However,
this prevalence of English-language decisions in citations is not inevitable, but

the result of historical inequalities within the international system. Over the past
400 years, European States have imposed their legal systems on countries on every
continent. Today, English is the working language in international institutions, and
English-language publications are expected by international law scholars in many
regions of the world.” Considering these colonial roots of the bias in favour of
English-language decisions, a thorough research on domestic decisions should not
only try to use decisions of a certain group of States but instead should strive for
representativeness.™

26 Mads Andenas and Johann Ruben Leiss, “The Systemic Relevance of “Judicial Decisions” in Article 38 of the
ICJ Statute’ (2017) 77 HJIL 907, 951-952, 958, 966.

27 Jurisdictional Immunities of the State (Germany v Italy: Greece intervening) [2012] IC] Rep 99 [64, 68, 71-75, 76,
78, 83, 85, 90, 96, 118]; see also International Law Commission, ‘Identification of Customary International
Law’ (2016) UNGA A/CN.4/691.

28 Arrest Warrant of 11 April 2000 (Democratic Republic of the Congo v Belgium) [2002] IC] Rep 3 [56-58].

29 Katerina Linos, ‘How to Select and Develop International Law Case Studies: Lessons from Comparative Law
and Comparative Politics’ (2015) 109 AJIL 475, 476; Erik Voeten, ‘Borrowing and Nonborrowing Among
International Courts’ (2010) 39 Journal of Legal Studies 547, 558-568; Anthea Roberts, Is International Law
International? (Vol 1, OUP 2017) 167-172.

30 Linos (n 29) 476.

31 Odile Ammann, ‘Language Bias in International Legal Scholarship: Symptoms, Explanations,
Implications and Remedies’ (2022) 33 European Journal of International Law 821; Justina Uriburu,
‘Between Elitist Conversations and Local Clusters: How Should We Address English-Centrism in
International Law?’ (Opinio Juris, 2 November 2020) <http://opiniojuris.org/2020/11/02/between-
elitist-conversations-and-local-clusters-how-should-we-address-english-centrism-in-international-law/>
accessed 26 July 2023.

32 Andenas and Leiss (n 26) 965.
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BOX 4.1.2 Advanced: Case Selection

Including all countries of the world in the research of domestic court decisions

is neither feasible in terms of time nor valuable in terms of insights. Instead,
students may strive for theoretically informed sampling. This requires a three-
step approach: first, students define their object of interest as precisely as
possible (e.g. State practice regarding prosecuting institutionalised mass
atrocities). Second, students search for States that faced similar problems in their
history. Third, students group the relevant States by ‘legal families’, geographic
region, economic and political systems, and their position within international
power structures. Last, students select a representative State from each possible
combination for their analysis. The reasons for selection should be presented
transparently.

C. RESEARCHING CASES
IN INTERNATIONAL LAW

Generally, case law analyses have two different starting points. In the first type

of question, students are asked to respond to a general question of international
law. Students can only answer this question convincingly if they also engage with
international and domestic cases.

BOX 4.1.3 Example: General Question of International Law

Are entry restrictions against foreigners permissible under international law if
they serve to combat the COVID-19 pandemic?

In the second type of question, students must answer a case-specific question. Although
this question seems to refer only to one case, students can only answer this question
persuasively if they also consider comparable cases.

BOX 4.1.4 Example: Case-Specific Question

Why did the ICJ reject State responsibility of Serbia and Montenegro for acts in
Srebrenica in the Bosnian Genocide Case?

33 Linos (n 29) 479—480.
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Thus, for both types of questions, students must find the applicable case law
for persuasive reasoning. For this, students can resort to libraries and online
databases.

I. FINDING CASES IN LIBRARIES

The most obvious but also the most challenging sources for researching case law are
law reports. Their main advantage is that they reflect the case law comprehensively
and authentically. The major disadvantage, however, is that law reports are often only
available in print. The following list provides an overview of the most common law
reports in international law:

® Covering almost all fields of case law in international law:
® [nternational Law Reports (CUP)
® Oxford Reports on International Law

¢ Covering international case law from 1929 to 1945: Annual Digest of Public International
Law Cases

® Decisions of the International Court of Justice: UN Summaries of Judgments, Advisory
Opinions and Orders of the International Court of Justice

® International arbitral and judicial awards: United Nations Reports of International Arbitral
Awards

® Decisions of UN judicial bodies: United Nations Juridical Yearbook

® Law of the sea: ITLOS Annual Reports

® Cases in the European human rights system: Tim Eicke (ed.), European Human Rights Reports.

Many international law journals also contain sections summarising and assessing
cases. However, they contain only a sample of current decisions, and they

focus usually on analysing individual aspects of cases. For this reason, journals are
recommended sources of inspiration for case law analysis only after students have

already found the relevant cases.

Il. FINDING CASES IN ONLINE DATABASES

Nowadays, online databases exist for almost all international courts. Most of
these databases enable machine-readable research and parsing of case law. This
allows students to filter case law by terms, topics, rules, and years to find the
most relevant cases as quickly as possible. For this reason, online databases should
usually be the starting point for case law research. To avoid mistakes in quoting
and citing, students may use the court’s own databases for citations and footnotes.
For initial research, third-party databases are better suited. These databases

often contain more precise options for filtering. The following table provides

an overview of online databases for international courts, tribunals, commissions,
and committees:
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Comprehensive Economic
databases International courts  Human rights bodies law bodies
WorldCourts Permanent Court of University of Minnesota,  International

World Legal
Information
Institute

JusMundi

Max Planck
Encyclopedias
of International
Law

International Justice:
Series A for Judgments
until 1930, Series B for
Advisory Opinions until
1930, and Series A/B for
Judgments, Orders and
Advisory Opinions from
1931

International Court

of Justice: List of All
Cases database

International criminal
courts:

ICC Legal Tools
Database

International Tribunal
for the Law of the Sea:
ITLOS Document
Search

Human Rights Library for

almost all international

human rights adjudicative

bodies

UN human rights system:

e UN Treaty Body
Database

e OHCHR Jurisprudence

Database for United

Nations Treaty Bodies

e UN Human Rights

Bodies Database
ECtHR's HUDOC
database for the
European human rights
system

Inter-American human

rights system:

e |JACmHR’s Reports on
Cases

e Judgments of the
IACtHR database

e Loyola of Los Angeles

International and
Comparative Law

Review's Inter-American
Court of Human Rights

Project database
e |USLAT Database on
the Inter-American
human rights system
¢ SUMMA Database on
the Inter-American
human rights system

Commercial
Law:

Case Law on
UNCITRAL
Texts
database

International
Centre for
Settlement of
Investment
Disputes:
ICSID
database

International
trade dispute
settlement
bodies:

WTO Dispute
Documents
database
Intellectual

Property Law:
WIPO Lex




122 MAX MILAS

Comprehensive Economic
databases International courts ~ Human rights bodies law bodies
World Court African human rights

Digest system:

e Cases of the African
Court on Human and
Peoples’ Rights

e Communications of the
African Commission on
Human and Peoples’
Rights

e Database and
commentary on
jurisprudence of the
African Court on
Human and Peoples’
Rights

e African Human Rights
Case Law Analyser

To use databases effectively, students may think of key phrases that precisely describe
the problem. Sometimes, the relevant phrases already emerge from the questions.

Our first example asks about the legality of entry restrictions under international

law, so that students could search for keywords like ‘entry restrictions’ and their
synonyms. However, this is usually not sufficient to find all relevant cases. Students
may also search for secondary literature in parallel, using search engines, library
catalogues, encyclopedias, search engines of the major international law publishers,
and international law blogs.** After this secondary literature review, students can gain a
deeper understanding of the legal issues and refine their keywords accordingly.

For instance, our second example asks solely about the lack of State responsibility of
Serbia and Montenegro. Searching for the broad term ‘State responsibility’ would be
tedious and yield irrelevant results. Instead, students may first read the relevant case
(Bosnian Genocide Case) and literature to identify key legal issues. After this, they
can narrow down their search to specific phrases like ‘effective control’ and ‘overall
control’.

As international adjudicative bodies draw inspiration from decisions outside their own
system, students should also look for comparable problems and decisions in other fields
of international law.” Throughout the research process, students may repeat their
research several times using adjusted keywords as their knowledge increases.

34 E.g. AfricLaw, Afronomics, EJIL: Talk!, Just Security, Lawfare, Legal Form, Opinio Juris, TWAILR, Voelkerrechtsblog.
35 See section B.
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D. USING CASES IN INTERNATIONAL LAW

To apply the cases, students should first understand the case and then determine the
relevance of the case for their assignment and argument.

I. UNDERSTANDING CASES

Case analysis starts with reading, annotating, and summarising it (at least in thought).
However, the reading as well as objects of markings and summaries differ depending on
the position and task of the student.

In international law, two distinct types of tasks require case analysis. In one case,
students must analyse cases strictly from a doctrinal perspective. This applies particularly
to moot courts and when students have to write a case brief or solve a case from a
judge’s standpoint. The focus of analysis should be on locating the cases in the broader
context of the relevant field of international law. Students can criticise decisions that
deviate from the established canon of the field. In most instances, however, students
should focus on distinguishing cases or establishing exceptions and qualifications

to rules derived from judgments. In the other case, students can analyse cases not

only doctrinally but also disruptively. This occurs when students analyse cases not as
(imaginary) members of an institution (be it as applicant/respondent or as a judge)

but as external observers (e.g. in a critical case analysis). In this task, students should
also locate the case in the broader context of the relevant field of international law.
However, the analysis does not end there. Instead, students can analyse the case in light
of decisions from other fields of international law, critical methodological approaches
(e.g. Third World Approaches to International Law™®), or interdisciplinary®” insights.
These two types of tasks represent two extreme positions of case analyses. In between,
there is a continuum of tasks that combine elements from both types.

1. Reading and Annotating a Case

Before reading the case for the first time, students may ensure that they understand the
assignment, as the type of task influences the approach of case analysis. In a second step,
students can use the techniques of ‘skimming’ and ‘scanning’® to obtain a first overview
of the case. Skimming offers a first glimpse of the overarching content of the judgment.
Instead of reading the entire judgment or entire paragraphs, students should focus on
the title, date of the decision, parties, subheadings, and the first and last sentences of
sections. Scanning helps to locate relevant passages within the judgment for further
reading. Students can use subheadings and first and last sentences of sections identified
during skimming to read only the relevant passages for answering the task. For example,

36 On Third World Approaches to International Law, see Gonzalez Hauck, § 3.2, in this textbook

37 On interdisciplinarity, see Steininger and Paige, § 4.2, in this textbook.

38 BBC Teach Skillswise, ‘Reading: Skimming and Scanning’ <www.bbc.co.uk/teach/skillswise/skimming-and-
scanning/zd39f4j> accessed 26 July 2023.


https://www.bbc.co.uk
https://www.bbc.co.uk

124 MAX MILAS

if students are only interested in the legal reasoning, they may bypass parts describing
the facts and the proceedings. In a third step, students may read and annotate the case.
Annotations help to create a visual structure for easy reference later.

In the final step of reading and annotating, students may consider rereading the case

to review their annotations and prevent mistakes or oversights. Depending on the
assignment, it might be useful to read not only the case itself but also case summaries.
Many courts provide these summaries themselves, but also journals or encyclopaedias of
international law contain case summaries. By supplementing one’s own thoughts with
thoughts from other lawyers, one’s own idea of the case can be verified.

2. Summarising a Case

After several readings of the case, the case can be summarised at least in thought, and
for some assignments, in writing. As a rule, this step is not only relevant for examiners
but also for students. The case summary should comprehensively, but briefly, present
the most important aspects of the case. Only by this step can students verify whether
they have really understood the case. In addition, it serves to recall the case later
without much effort. Thus, the case summary, in addition to the case reading, is a key
prerequisite for using cases in international law.

Il. DETERMINING THE RELEVANCE OF A CASE

Before students apply the case, they should determine the relevance of the case for their
assignment. Judgments that, at first glance, support one’s argumentation should not be
used for one’s reasoning without hesitation. Likewise, cases that contradict one’s own
argumentation at first glance are not a final farewell to one’s own reasoning. Instead,
cases can be evaluated from doctrinal and critical perspectives before they are presented.
The appropriate combination of doctrinal and critical evaluation depends on the
assignment at hand and cannot be determined in the abstract.

1. Approaching Cases Doctrinally

From a doctrinal perspective, when students want to determine the relevance of the
case to their assignment and argument, they must first determine the case’s applicability
to the assignment. In addition, they may consider obiter dicta and individual opinions.

a) Distinguishing Cases

Before classifying a case as supporting or opposing their reasoning, students may
answer two questions. First, do the facts of the case correspond to the facts of the
assignment (so-called factual distinguishing)? Students must carefully compare the
facts of the case and the assignment’s facts to identify similarities that allow the rule
to be applied or differences that hinder it. Second, the legal elaborations in the case
may contain hidden qualifications or exceptions that preclude the application of a
seemingly fitting case or that justify applying an apparently unsuitable case (so-called
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legal distinguishing). Finally, reasoning in old cases can also be displaced by new legal
developments. Crafting a persuasive argument involves acknowledging the cursory
fit or lack thereof, and then explaining why the case does or does not fit. Avoid
characterising a case as mistaken; instead, rely on factual and legal distinguishing to
support your argument.”’

b) Obiter Dicta

Legal interpretations of courts that are not relevant for deciding the case (so-called obiter
dicta [Latin: ‘incidentally said’]) may also be considered in analysing cases. For example,
the ICJ defined opinio juris (Latin: ‘legal opinion’) in an obiter dictum in North Sea
Continental Shelf*" and defined obligations erga omnes (Latin: ‘towards all’) for the first
time in an obiter dictum in Barcelona Traction.*' In both instances, the legal reasoning
was not relevant to the outcome of the case, and yet both obiter dicta continue to
shape the international legal order to this day. However, even though no formal rule of
precedent exists in international law, obiter dicta often exert less persuasive authority on
other judicial bodies and should therefore be treated cautiously. For example, ITLOS

in Delimitation of the Maritime Boundary in the Bay of Bengal refused to apply an obiter
dictum of the IC]J in Teérritorial and Maritime Dispute between Nicaragua and Honduras in the
Caribbean Sea.*

¢) Individual Opinions

Many domestic legal systems and almost all international adjudicative bodies (e.g. article
57 ICJ Statute) allow judges to attach individual opinions to the majority decision if
they disagree with the majority’s reasoning (so-called concurring opinion) or result
(so-called dissenting opinion).* Although individual opinions are not enforceable,

they can contribute to developing legal standards. Individual opinions can assist in
interpreting the majority opinion.* Concurring opinions often clarify or generalise the
court’s reasoning,® facilitating its application to similar cases. Dissenting opinions not
only reveal the rationale for the majority opinion but also offer criticism.

39 Michael Y Liu and others, A Guide to the Philip C Jessup International Law Moot Court Competition
(Chinese Initiative on International Criminal Justice 2014) 16; David M Scott and Ukri Soirila, “The Politics of
the Moot Court’ [2021] European Journal of International Law 1089-1092.

40 North Sea Continental Shelf Cases (Federal Republic of Germany v Denmark; Federal Republic of Germany v

Netherlands) (Judgement) [1969] ICJ Rep 3 [77].

Barcelona Traction, Light and Power Company, Limited (Belgium v Spain) (Preliminary Objections) [1964] IC]

Rep 6 [33].

42 ‘Territorial and Maritime Dispute between Nicaragua and Honduras in the Caribbean Sea (Nicaragua v Honduras) [2007]

4

—_

ICJ Rep 659 [319]. Dispute Concerning Delimitation of the Maritime Boundary Between Bangladesh and Myanmar in
the Bay of Bengal (Bangladesh/Myanmar) [2007] ITLOS Rep 4 (ITLOS) [384].

43 See article 57 Statute of the ICJ, article 45(2) ECHR, article 14.3 DSU, article 30 Statute of the ITLOS.

44 Rainer Hofmann, ‘Separate Opinion: International Court of Justice (ICJ)’ (Max Planck Encyclopedia of
International Procedural Law, February 2018) <https://opil.ouplaw.com/display/10.1093/law-mpeipro/
€3414.013.3414/law-mpeipro-e3414> accessed 26 August 2023, para 48.

45 1CJ, ‘Comments of the International Court of Justice on the Report of the UN Joint Inspection Unit on
“Publications of the International Court of Justice” (1986) UN Doc A/41/591/Add.] para 11.
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2. Approaching Cases Critically

From a critical perspective, it is much more difficult to recommend generally accepted
approaches. However, one common feature of many critical approaches is to view
cases as social facts rather than legal ones. Critical approaches address, among other
aspects, the sociological conditions of human decision-making in adjudicative bodies,
(post-)colonial imprints and effects of decisions, the political economy, and ecological
consequences of judgments. While the application of these perspectives requires

an engagement with their basic methodological assumptions,* they usually enrich

a case law analysis enormously by unmasking the supposed neutrality of doctrinal
methods. Examples of critical engagement with cases include the ‘feminist judgment
movement’,* ‘trashing’ in the sense of critical legal studies,* and ‘Reading Back,
Reading Black’.* In other chapters, this textbook provides insights into how to
employ interdisciplinary,® (post-)colonial,®' feminist,** and Marxist™ approaches to
legal thinking.

E. CONCLUSION

This section has attempted to provide students with an introduction to case
analyses. (Un-)fortunately, it is up to students, along with their teachers and
practitioners of international law, to ensure that case analyses in the future no
longer only consider decisions from colonising legal systems. This will require a
challenging but also rewarding engagement with foreign legal systems, possibly
including the learning of new languages (for this, Anglophone readers may feel
particularly encouraged, while students from the Global South may refer to the
peculiarities of their legal systems and traditions), and the critical questioning of
traditional citation practices and case analysis techniques. While this process is
time-intensive, it will not only promise novel insights but also serve to
counteract the exclusion of the majority of States from the process of creating
and developing international law, thereby contributing to fulfilling international
law’s universalist potential.

46 On different approaches to international law, see Gonzalez Hauck and Kahl, Introduction to § 3, in this
textbook.

47 L Hodson and T Lavers, Feminist Judgments in International Law (Hart 2019); Troy Lavers and Loveday Hodson,
‘Feminist Judgments in International Law’ (Volkerrechtsblog, 24 April 2017) <https://voelkerrechtsblog.org/
feminist-judgments-in-international-law/> accessed 20 June 2023.

48 Mark G Kelman, “Trashing’ (1984) 36 Stanford Law Review 293.

49 1 Bennett Capers, ‘Reading Back, Reading Black’ (2006) 35 Hofstra Law Review article 2.

50 On interdisciplinarity, see Steininger and Paige, § 4.2, in this textbook.

51 On TWAIL, see Gonzilez Hauck, § 3.2, in this textbook.

52 On feminist approaches to international law, see Kahl and Paige, § 3.3, in this textbook.

—

53 On Marxist approaches to international law, see Bagchi, § 3.4, in this textbook.
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BOX 4.1.5 Further Readings and Further Resources

Further Readings

G Acquaviva and F Pocar, ‘Stare Decisis’' (Max Planck Encyclopedia of
Public International Law) <https://opil.ouplaw.com/display/10.1093/
law:epil/9780199231690/1aw-9780199231690-e1683?prd=MPIL> accessed 26
August 2023

M Andenas and JR Leiss, ‘The Systemic Relevance of “Judicial Decisions” in
Article 38 of the ICJ Statute’ (2017) 77 HJIL 907

E Bjorge and CA Miles (eds), Landmark Cases in Public International Law
(Hart 2017)

K Linos, How to Select and Develop International Law Case Studies: Lessons
from Comparative Law and Comparative Politics’ (2015) 109 AJIL 475

M Shahabuddeen, Precedent in the World Court (CUP 1996)

Further Resources

UC Hastings Law, ‘International Law Research Guide: Analysis of International
Law’, <https://libguides.uchastings.edu/international-law/analysis> accessed
26 July 2023.

NYU Law, ‘International Law: General Sources: General Tools for
Finding Cases on International Law’ <https://nyulaw.libguides.com/c.
php?g9=773832&p=5975599> accessed 26 July 2023.

The University of Melbourne, ‘Finding International Cases’, <https://unimelb.
libguides.com/internationallaw/caselaw> accessed 26 July 2023.

§§S
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§ 4.2 INTERDISCIPLINARITY
SILVIA STEININGER AND TAMSIN PHILLIPA PAIGE

BOX 4.2.1 Required Knowledge and Learning Objectives

Required knowledge: None

Learning objectives: This section introduces law students to the basics of
interdisciplinarity in public international law. Students will learn about
the main strands of interdisciplinary scholarship and the most prominent
methodological tools available. They will be able to fully grasp the
benefits and challenges of adopting an interdisciplinary perspective on
international law and receive helpful practical guidance in creating their own
interdisciplinary legal research projects.

A. BASICS FOR INTERDISCIPLINARITY
IN PUBLIC INTERNATIONAL LAW

The call for ‘interdisciplinarity’ has become a staple in international legal research.

It ‘can be seen everywhere, ranging from funding calls, research agendas, grant
applications, conference themes and internet blogs to rhetorical manoeuvres’.** Yet, the
more interdisciplinarity gained in popularity, the fuzzier its meaning became. To move
between disciplines comes with benefits and challenges. In this section, we want to
sketch the basics for what interdisciplinarity means, why it is useful, and how to start an
interdisciplinary research project.

I. WHAT IS INTERDISCIPLINARITY?

Interdisciplinarity denotes research projects aiming at synthesising and harmonising
knowledge and methods from multiple disciplines into a coherent whole.*® It contrasts
with intradisciplinarity, which describes working within the boundaries of one single
discipline. Interdisciplinarity requires that the assumptions between two or more
disciplines do not contradict each other. It necessitates a strong, substantial, and
methodological understanding of those disciplines. Most international legal scholarship
takes the form of transdisciplinary or multidisciplinary research, the latter describing
persons from different disciplines working together on a common project, each drawing

54 Nikolas M Rajkovic, ‘Interdisciplinarity’ in Jean d’Aspremont and Sahib Singh (eds), Concepts for International
Law (Edward Elgar 2019) 490.

55 See also Moti Nissani, ‘Fruits, Salads, and Smoothies: A Working Definition of Interdisciplinarity’ (1995) 29
Journal of Educational Thought 121.
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on their own disciplinary knowledge and expertise. Transdisciplinarity attempts to
create a unitary common framework among two or more disciplines, to find common
research questions, harmonise definitions, and identify explanations that stretch over the
scope of just one disciplinary horizon.

Critics argue that the emergence of x-disciplinarity (inter-, intra-, trans-, and multi-
disciplinarity)® dilutes disciplinary boundaries, threatens the idea of a specialised
profession, and challenges legal autonomy.”” In fact, disciplines are not academic
silos but overlap and interact with each other. International law suits itself to
interdisciplinary approaches, as many research questions necessitate at least a
contextual understanding. Nevertheless, ‘interdisciplinarity is a politically charged
activity in itself’.®® Interdisciplinary approaches might reproduce, disguise, or even
strengthen existing power relations. Adopting an interdisciplinary research agenda
and methodological toolbox further requires, for instance, access to methodological
training or resources such as specific programs, which might exacerbate structural
inequalities in academia. Interdisciplinarity can thus rupture disciplinary
gatekeeping and democratise the creation of new knowledge on fundamental
questions of international law, but also create additional barriers and adopt a
marketised logic.”’

Il. WHY DO INTERDISCIPLINARY RESEARCH?

Doctrinal scholarship adopts an internal viewpoint, taking the perspective of an
insider to law, a law student, a professor, or practitioner, who was trained and
socialised into the legal community. Such insiders participate in legal discourse,
are preoccupied with legal arguments, and are decision oriented. In contrast,
interdisciplinary scholarship promotes an external view of law. It usually takes the
perspective of the outsider, who observes the processes, structures, and norms of
international law in action. Interdisciplinary research allows to ask questions that
go beyond the internal logic of law. It does not limit itself to how the law is, but
also why the law has been applied in a certain way, and how it should be in the
future. Interdisciplinary approaches can illuminate previously overlooked underlying
patterns and structures, thus benefiting critical engagement with international law
and providing support for improvement via interpretation or further development
of the law.®

56 Outi Korhonen, ‘From Interdisciplinary to x-Disciplinary Methodology of International Law’ in Rossana
Deplano and Nicholas Tsagourias (eds), Research Methods in International Law (Edward Elgar 2021) 345.

57 Martti Koskenniemi, ‘Letter to the Editors of the Symposium’ (1999) 93 AJIL 351.

58 Jan Klabbers, “The Relative Autonomy of International Law or the Forgotten Politics of Interdisciplinarity’
(2004) 1 Journal of International Law and International Relations 35.

59 Outi Korhonen, “Within and Beyond Interdisciplinarity in International Law and Human Rights’ (2017) 28
EJIL 625.

60 Sanne Taeckema and Bart van Klink, ‘On the Border: Limits and Possibilities of Interdisciplinary Research’ in Bart
van Klink and Sanne Tackema (eds), Law and Method. Interdisciplinary Research into Law (Mohr Siebeck 2011) 7.
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11l. HOW TO DO INTERDISCIPLINARY RESEARCH

There are countless options to analyse international law from an interdisciplinary
perspective and we will give you more insights in the following section. However, in
general, one can distinguish between five steps.

To begin, familiarise yourself with the respective approaches, their underlying
epistemological considerations, fundamental concepts, and classic influential authors.

It is helpful to map existing interdisciplinary engagement with international law. This

is important not only to assess the state of the discipline and the topics that are being
discussed, but also to identify the respective community, which underpins the respective
research project. One can thereby learn how to approach the same topic from different
angles, how to transpose fundamental concepts to the study of international law, and
how to get socialised into the respective academic and writing style.

Second, in contrast to doctrinal research, interdisciplinary research embraces a
more transparent and open structure. In general, the scholar will first identify

the research question(s) and possible hypotheses and counterhypotheses before
analysing the data. That does not mean that the availability and access to source
material cannot guide the respective research design, but it means that the data does
not predetermine the research questions. This is different to doctrinal research,

in which the identification of structures and the categorisation of cases is a major
research aim in itself.

Third, it is important to justify the research design transparently. Interdisciplinary
scholarship often includes an explicit methodology section, justifying, among other
things, why this particular approach is useful for the study of international law, how this
influences the research question(s), which factors guide the identification of hypotheses,
what were the criteria required for the selection of research units, which methodologies
are going to be applied, how the data is being gathered, and what the limitations of

this particular method are. At this stage, you can also identify how the project relates to
existing research or conflicting approaches and clearly limit the research agenda.

Fourth, collect the necessary data using comparative research designs, archival work, or
other qualitative and quantitative approaches, which will be highlighted in section C.
This step might take significant time and require additional resources. It is also heavily
reliant on factors outside of the control of the respective researcher, such as access to
sources, for instance archives and interview partners.

Finally, evaluate the data with respect to the aforementioned research question. This
often includes giving a systematic overview and highlighting particularly interesting
or unexpected factors. Hypotheses can be confirmed or refuted. Moreover, it is
possible to consider some possible explanations for particular outcomes, reaffirm
the limitations of the results, or identify options to expand on the research in future
projects.
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B. TYPES OF INTERDISCIPLINARY
SCHOLARSHIP IN INTERNATIONAL LAW

I. INTERNATIONAL LAW AND HISTORY

Combining international law and history is a very popular form of interdisciplinarity.
Prime examples of this type of scholarship can be found in the work of Arnulf Becker
Lorca,® James Crawford,*”® Martti Koskenniemi,* and Anne Orford.** Scholars engaging
historical enquiries of international law often aim to disrupt accepted narratives that
established alleged ‘legal truths’.®® The historiographical turn in international law

has also significantly emphasised researching the history of international law in non-

Western regions and peripheries. This includes not only a renewed emphasis on

66

questions of imperialism® and colonialism,* but also on regional and inter-civilisational

perspectives.®
II. INTERNATIONAL LAW AND SOCIOLOGY

The primary goal of legal sociology is ‘to provide insight into an understanding of the
law through an empirical study of its practice’.*’ It finds inspiration in the works of
Pierre Bourdieu, Emile Durkheim, and Max Weber. In the last two decades, research
on sociological perspectives in international law has particularly focused on the practice
of international lawyers as a legal profession,” the evolution, proliferation, and authority
of international courts,”" the practices of international adjudicators,’ as well as the

61 Arnulf Becker Lorca, Mestizo International Law: A Global Intellectual History 1842—1933 (CUP 2015).

62 James Crawford, The Creation of States in International Law (2nd edn, OUP 2006).

63 Martti Koskenniemi, The Gentle Civilizer of Nations: The Rise and Fall of International Law 1870-1960 (CUP
2001).

64 Anne Orford, International Law and the Politics of History (CUP 2021).

65 For recent examples, see Cristian Van Eijk, ‘Unstealing the Sky: Third World Equity in the Orbital Commons’
(2022) 47 Air and Space Law 25; Mark Chadwick, Piracy and the Origins of Universal Jurisdiction: On Stranger Tides?
(Brill/Nijhoff 2019); Tamsin Paige, ‘Piracy and Universal Jurisdiction’ (2013) 12 Macquarie Law Journal 131.

66 Antony Anghie, Imperialism, Sovereignty and the Making of International Law (CUP 2005).

67 Ntina Tzouvala, Capitalism as Civilisation: A History of International Law (CUP 2020).

68 Juan Pablo Scarfi, The Hidden History of International Law in the Americas: Empire and Legal Networks (OUP 2017);
James Thuo Gathii, ‘Africa’ in Bardo Fassbender and Anne Peters (eds), The Oxford Handbook of the History of
International Law (OUP 2015) 943; Lauri Milksoo, Russian Approaches to International Law (OUP 2015); Onuma
Yasuaki, “When Was the Law of International Society Born — An Inquiry of the History of International Law
from an Intercivilizational Perspective’ (2000) Journal of the History of International Law 1.

69 Tamsin Phillipa Paige, Petulant and Contrary: Approaches by the Permanent Five Members of the UN Security Council
to the Concept of ‘threat to the Peace’ under Article 39 of the UN Charter (Brill/Nijhoff 2019) 33.

70 Jean d’Aspremont and others (eds), International Law as a Profession (CUP 2017).

71 Mikael Rask Madsen, ‘From Cold War Instrument to Supreme European Court: The European Court of
Human Rights at the Crossroads of International and National Law and Politics: The European Court of
Human Rights’ (2007) 32 Law & Social Inquiry 137.

72 Salvatore Caserta and Mikael Rask Madsen, ‘The Situated and Bounded Rationality of International Courts:

A Structuralist Approach to International Adjudicative Practices’ (2022) 35 LJIL 931.
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emergence and structure of legal fields, for instance in international economic law” and
international criminal law.”

I1l. INTERNATIONAL LAW AND POLITICAL SCIENCE

Political science perspectives on international law focus on the ‘development, operation,
spread, and impact of international legal norms, agreements, and institutions’.” They
expand the study of international law to investigate the role of political organisation,
government, and structures upon which international law relies. The most prominent
political science approach to international law is international relations.” With the
proliferation of international cooperation, the end of realist Cold War politics, and the
rise of the US-backed liberal internationalist world order, a vocal community of IL-IR
scholars emerged in the 1990s.”” Prominent IL-IR research strands focus on compliance
with international law,”® questions of legality and legitimacy,” the emergence of norms®
and their contestation,®" and the proliferation of international courts.*

IV. INTERNATIONAL LAW AND LITERATURE

The general goal of International Law and Literature is to use literature to advance
understandings of international law either through academic scholarship or through
works of fiction. Classic examples of using works of fiction to discuss concepts of
international law and justice are the work of China Miéville® and The Reader by
Bernhard Schlink.** When engaging in academic approaches to International Law
and Literature, authors tend to do one of three things with the literature aspect of
this scholarship: (1) use works of fiction to explain and make accessible concepts of

73 Moshe Hirsch, “The Sociology of International Economic Law: Sociological Analysis of the Regulation of
Regional Agreements in the World Trading System’ (2008) 19 EJIL 277.

74 Mikkel Jarle Christensen, ‘The Professional Market of International Criminal Justice: Divisions of Labour and
Patterns of Elite Reproduction’ (2021) 19 Journal of International Criminal Justice 783.

75

w1

Emilie M Hafner-Burton, David G Victor and Yonatan Lupu, ‘Political Science Research on International Law:

The State of the Field’ (2012) 106 AJIL 47.

76 Basak Cali (ed), International Law for International Relations (OUP 2009), Jeffrey L Dunoff and Mark A Pollack,
‘International Law and International Relations. Introducing an Interdisciplinary Dialogue’ in Jeffrey L Dunoff’
and Mark A Pollack (eds), Interdisciplinary Perspectives on International Law and International Relations. The State of
the Art (CUP 2013).

77 Kenneth W Abbott, ‘Modem International Relations Theory: A Prospectus for International Lawyers’ (1989) 14
Yale Journal of International Law 335; Robert O Keohane, ‘International Relations and International Law: Two
Optics’ (1997) 38 HILJ 487; Anne-Marie Slaughter, Andrew S Tulumello and Stepan Wood, ‘International Law
and International Relations Theory: A New Generation of Interdisciplinary Scholarship’ (1998) 92 AJIL 367.

78 Beth A Simmons, ‘Compliance with International Agreements’ (1998) 1 Annual Review of Political Science 75.

79 Jutta Brunnee and Stephen | Toope, Legitimacy and Legality in International Law. An Interactional Account (CUP 2013).

80 Martha Finnemore and Kathryn Sikkink, ‘International Norm Dynamics and Political Change’ (1998)

52 10 887.

81 Antje Wiener, Contestation and Constitution of Norms in Global International Relations (CUP 2018).

82 Karen Alter, The New Terrain of International Law: Courts, Politics, Rights (Princeton University Press 2014).

83 China Miéville, The City & the City (Macmillan 2009).

84 Bernhard Schlink, The Reader (Vintage International 1995).
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international law to non-experts or to illustrate a point of international law to fellow
legal scholars,® (2) use works of literature as conceptual data to explore societal
responses to international law,*® or (3) use literature as a tool of jurisprudence in order
to develop legal theory on particular issues.”

V. INTERNATIONAL LAW AND ECONOMICS

The economic analysis of international law emerged in the 2000s* but builds on the
more established domestic Law and Economics literature starting from the 1960 in

US academia.® It applies economic theory, in particular rational choice approaches,

to problems of international law. The core assumption is the rational actor model.
Economic analysis of international law assumes that States are self-interested and decide
among alternatives to maximise their gains. The economic approach to international
law” has been focused on different modes of treaty making,”' the design of specific
clauses such as treaty exits,” international dispute settlement,” and the legitimacy of
customary international law.”*

A more recent but rapidly growing strand of economic analysis of international law
is formed under the umbrella of Law and Political Economy (LPE).” This research

85 See for instance, Kenneth Anderson, ‘Space Law Update — US Won’t Build Death Star, Also Does Not Support
Blowing Up Planets’ (Opinio _Juris, 12 January 2013) <http://opiniojuris.org/2013/01/12/space-law-update-
us-wont-build-death-star-does-not-support-blowing-up-planets/> accessed 25 August 2023; Australian Red
Cross, ‘Game of Thrones: Violations of and Compliance with International Humanitarian Law’ (Australian
Red Cross 2019); Stephen Bainbridge, “Was the Alderaan Incident Consistent with Just War Theory’
(ProfessorBainbridge.com, 6 June 2005) <www.professorbainbridge.com/professorbainbridgecom/2005/06/
was-the-alderaan-incident-consistent-with-just-war-theory.html> accessed 25 August 2023; Kevin Jon Heller,
‘The Problem with “Crossing Lines™” (Opinio _Juris, 25 June 2013) <http://opiniojuris.org/2013/06/24/the-
problem-with-crossing-lines/> accessed 25 August 2023.

86 Tamsin Phillipa Paige, ‘Zombies as an Allegory for Terrorism: Understanding the Social Impact of Post-9/11
Security Theatre and the Existential Threat of Terrorism Through the Work of Mira Grant’ (2021) 33 Law and
Literature 119.

87 Mark Bould and China Miéville (eds), Red Planets: Marxism and Science Fiction (Pluto Press 2009).

88 Jeffrey L Dunoft and Joel P Trachtman, ‘Economic Analysis of International Law’ (1999) 24 Yale Journal of
International Law 1.

89 Herbert Hovenkamp, ‘Law and Economics in the United States: A Brief Historical Survey’ (1995) 19
Cambridge Journal of Economics 331; George L Priest, The Rise of Law and Economics. An Intellectual History
(Routledge 2020).

90 Anne van Aaken, Christoph Engel, and Tom Ginsburg, ‘Public International Law and Economics. Symposium
Introduction’ (2008) 1 University of Illinois Law Review 1.

91 Kenneth W Abbott and Duncan Snidal, ‘Hard and Soft Law in International Governance’ (2000) 54 10 421.

92 Laurence R Heifer, ‘Exiting Treaties’ (2005) 91 Virginia Law Review 1579.

93 Andrew T Guzman, ‘International Tribunals: A Rational Choice Analysis’ (2008) 157 University of
Pennsylvania Law Review 171.

94 Jack L Goldsmith and Eric A Posner, ‘A Theory of Customary International Law’ (1999) 66 University of
Chicago Law Review 1113.

95 Alberta Fabbricotti (ed), The Political Economy of International Law: A European Perspective (Edward Elgar 2016).
However, see critically on whether this constitutes interdisciplinary research, John Haskell and Akbar Rasulov,
‘International Law and the Turn to Political Economy’ (2018) 31 LJIL 243.

—_
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investigates how international law creates wealth and inequality®

and upholds neoliberal
hegemony,”” but also how it might ‘contribute to understanding and transforming

centre — periphery patterns of dynamic inequality in global political economic life’.”®

VI. INTERNATIONAL LAW AND PSYCHOLOGY

International Law and Psychology was developed in the 2010s and primarily adopts
insights of behaviouralism and cognitive psychology. Behaviouralism complements the
economic approach by demonstrating that individuals’ actions are often not determined
by the maximum utility of rational choice but are influenced by several biases.” To
understand how those biases influence the behaviour of individuals, behaviouralists often
rely on experiments. Behaviouralist insights have been applied to treaty design,'” treaty

interpretation,'’! international trade disputes,'”* bilateral investment treaties,'” legal theory,'™
106

105

international humanitarian law,'” and how to incentivise compliance via rewards.

VIl. INTERNATIONAL LAW AND ANTHROPOLOGY

Anthropology and international law attempts to understand the social and cultural
contexts of international law, often via ethnographical fieldwork.'"” Anthropological
perspectives can be applied to legal norms notwithstanding if they take the form of
hard or soft law, written text or oral order.!”® They focus on how individuals and

communities as well as non-State actors, corporations, organisations, and so forth create

109

and interact with international law also along transnational lines'” and in specific local

contexts.''” Anthropological perspectives have been applied to understand how human

96 Katharina Pistor, The Code of Capital: How the Law Creates Wealth and Inequality (Princeton University Press 2019).
97 Nina Tzouvala, ‘International Law and (the Critique of) Political Economy’ (2022) 121 South Atlantic
Quarterly 297.
98 David Kennedy, ‘Law and the Political Economy of the World’ (2013) 26 LJIL 7.
99 Anne van Aaken and Tomer Broude, ‘The Psychology of International Law: An Introduction’ (2019) 30 EJIL 1225.
100 Jean Galbraith, “Treaty Options: Towards a Behavioral Understanding of Treaty Design’ (2013) 53 Virginia
Journal of International Law 309.
101 Anne van Aaken, ‘“The Cognitive Psychology of Rules of Interpretation in International Law’ (2021) 115 AJIL
Unbound 258.
102 Tomer Broude, ‘Behavioral International Law’ (2015) 163 University of Pennsylvania Law Review 1099-1157.
103 Lauge N Skovgaard and Emma Aisbett, “When the Claim Hits: Bilateral Investment Treaties and Bounded
Rational Learning’ (2013) 65 World Politics 273.
104 Anne van Aaken, ‘Experimental Insights for International Legal Theory’ (2019) 30 EJIL 1237.
105 Tomer Broude and Inbar Levy, ‘Outcome Bias and Expertise in Investigations Under International
Humanitarian Law’ (2019) 30 EJIL 1303.
106 Anne van Aaken and Betiil Simsek, ‘Rewarding in International Law’ (2021) 115 AJIL 195.
107 Sally Engle Merry, ‘Anthropology and International Law’ (2006) 35 Annual Review of Anthropology
99. See also Gerhard Anders, ‘Anthropology and International Law’ Oxford Bibliographies (OUP 2021);
Annelise Rise, ‘Introduction to the Symposium on The Anthropology of International Law’ (2021) 115 AJIL
Unbound 268.
108 Miia Halme-Tuomisaari, ‘Toward a Lasting Anthropology of International Law/Governance’ (2016) 27 EJIL 235.
109 Sally Engle Merry, ‘Anthropology, Law, and Transnational Processes’ (1992) 21 Annual Review of Anthropology 357.
110 Ricarda Résch, ‘Learning from Anthropology. Realizing a Critical Race Approach to (International) Law’
(Voelkerrechtsblog, 19 February 2018) <doi:10.17176/20180219-174436> accessed 25 August 2023.
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rights have spread globally while also being clearly affected by local dynamics,'" how

112

social movements engaged with struggles over international law,'"* interactions between

indigenous law and international law,'"?

114

the role of professionals such as lawyers and

and case studies of different legal institutions and regimes, for instance in
115

judges,

international criminal justice.
VIIl. INTERNATIONAL LAW AND LINGUISTICS

International Law and Linguistics aims to uncover the meaning of legal provisions by

examining how it is being used or understood by different actors.!'® This includes the

117

study of different languages'” and translation issues.''® Insights of the linguistic analysis

of international law are used to understand the drafting, interpretation, and application
of legal norms in treaties and jurisprudence.' For instance, discourse analysis and text
linguistics examines the legal text and its surrounding context. Studies of historical
linguistics and etymology investigate how particular terms have been historically
developed and interpreted. Corpus linguistics and computational linguistics aim at
handling large amounts of texts to understand the use of certain words or collocations.

In international law, linguistic insights have been applied to the interpretation of

120

international legal norms,'*” the use of references in the decisions of international

courts and tribunals,'' and citation practices in general.'” Another important strand

111 Sally Engle Merry, ‘Transnational Human Rights and Local Activism: Mapping the Middle’ (2006) 108
American Anthropologist 38; Karen Engle, ‘From Skepticism to Embrace: Human Rights and the American
Anthropological Association from 1947-1999’ (2001) 23 HRQ 536.

112 Boaventura de Sousa Santos and César A Rodriguez-Garavito (eds), Law and Globalization from Below: Towards
a Cosmopolitan Legality (CUP 2005).

113 Paulo Ilich Bacca, ‘Indigenizing International Law, Part 1: Learning to Learn from Below’ (Blog of the APA,
23 August 2019) <https://blog.apaonline.org/2019/08/23/indigenizing-international-law-part-1-learning-to-
learn-from-below/> accessed 25 August 2023.

114 Yves Dezalay and Bryant Garth (eds), Lawyers and the Construction of Transnational Justice (Routledge 2012).

115 Richard Ashby Wilson, Writing History in International Criminal Trials (CUP 2012).

116 Ulf Linderfalk, ‘Introduction: Language and International Law’ (2017) 86 NJIL 119.

117 Clara Chapdelaine-Feliciati, “The Semiotic Puzzle: Authentic Languages & International Law’ (2020) 5
International Journal of Legal Discourse 317.

118 Markus Beham, ‘Lost in Translation. Varying German-Language Versions of International Treaties and
Documents’ (Voelkerrechtsblog, 17 June 2019) <doi:10.17176/20190617-232607-0> accessed 25 August 2023;
Jean d’Aspremont, ‘International Law, Universality, and the Dream of Disrupting from the Centre’

(2018) 7 ESIL Reflections 1; Jacqueline Mowbray, ‘“The Future of International Law: Shaped by English’
(Voelkerrechtsblog, 18 June 2014) <https://voelkerrechtsblog.org/the-future-of-international-law-shaped-by-
english/> accessed 25 August 2023.

119 Benedikt Pirker and Jennifer Smolka, ‘International Law and Linguistics: Pieces of an Interdisciplinary Puzzle’
(2020) 11 Journal of International Dispute Settlement 501.

120 Ingo Venzke, How Interpretation Makes International Law. On Semantic Change and Normative Tivists (OUP 2012).

121 See for instance, Antje Wiener and Philip Liste, ‘Lost without Translation? Cross-Referencing and a New
Global Community of Courts’ (2014) 21 Indiana Journal of Global Legal Studies 263; Silvia Steininger,
“What's Human Rights Got to Do with It? An Empirical Analysis of Human Rights References in Investment
Arbitration’ (2018) 31 LJIL 33; Wayne Sandholtz, ‘Human Rights Courts and Global Constitutionalism:
Coordination Through Judicial Dialogue’ (2021) 10 Global Constitutionalism 439.

122 Wolfgang Alschner and Damien Charlotin, “The Growing Complexity of the International Court of Justice’s
Self-Citation Network’ (2018) 29 EJIL 83.
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of research critically reflects on the language(s) in which international law claims

123

universality'® and challenges the Anglocentrism of international law.'**

IX. INTERNATIONAL LAW AND OTHER APPROACHES

It is essential to point out that there is also a multitude of other types of interdisciplinary
approaches to international law and legal research. These have been particularly popular
in new fields of legal research, for instance in the areas of climate research, animal
studies, or technology and data science. In general, for interactions with philosophy,
you can find inspiration in the chapter on positivism, while critical approaches
explained in this book such as TWAIL, Marxism, and feminism and queer theory, also
suit themselves to interdisciplinary research agendas.

C. METHODS OF INTERDISCIPLINARY
INTERNATIONAL LAW SCHOLARSHIP

While traditional legal scholarship mainly advocates for the doctrinal method, the
toolbox of interdisciplinary approaches offers a wider variety of methods to study
international law. In the following, we propose the four main methodological ‘baskets’:
comparative method, archival research, qualitative method, and quantitative method.
Those four methodological baskets are not mutually exclusive but can be combined
with each other and with classical doctrinal approaches.

I. COMPARATIVE METHOD

Comparison can be generally understood as a method which aims at contrasting two
or more research units to identify parallels and differences. Interdisciplinary research
puts significant emphasis on justifying the design of a comparison. After identifying

the research question, the respective scholar generally justifies the comparability of

125

the respective research units.'> The respective research units are called a case. The

notion of case here is broader than its general use in international law.'*® A ‘case’

in interdisciplinary scholarship can be a judgment, an institution, a court, or even

a legal system as such. For instance, comparative international law has focused on
understanding how and why national legal cultures differ in their engagement with
international law.'” In particular, when there is only a small number of research units,

123 Anthea Roberts, Is International Law International Law (OUP 2017).

124 Justina Uriburu, ‘Between Elitist Conversations and Local Clusters: How Should We Address English-
Centrism in International Law?’ (Opinio_Juris, 2 November 2020) <http://opiniojuris.org/2020/11/02/
between-elitist-conversations-and-local-clusters-how-should-we-address-english-centrism-in-international-
law/> accessed 25 August 2023.

125 See also, Ran Hirschl, “The Question of Case Selection in Comparative Constitutional Law’ (2005) 53
American Journal of Comparative Law 125.

126 For discussion of case analysis, see Milas, § 4.1, in this textbook.

127 Anthea Roberts and others (eds), Comparative International Law (OUP 2018).
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interdisciplinary scholars aim to provide a thick description of the respective institutions
or legal regimes, highlighting similarities and differences, and, if possible, how the
researcher aims to account for potential divergences.

In the social sciences, most comparisons adopt an inductive method, originally
developed by John Stuart Mill in his 1843 book A System of Logic, to illustrate

their causal research hypotheses. This means that they account for an outcome (the
dependent variable) as well as possible explanatory factors (the independent variable(s]).
This is also called the ‘most different’ or ‘most similar’ cases design. In the former, the
two or more cases are different in every relevant characteristic except for the outcome
and the explanatory factor; in the latter, everything between the two cases is similar
except for the explanation and the outcome. Charles Tilly further distinguishes four
types of comparative analysis, namely individualising, universalising, variation-finding,
and encompassing.'*®

Il. ARCHIVAL RESEARCH

Given the overlap of historical enquiry to other forms of interdisciplinary research,
references to archival material will often crop up in various types of interdisciplinary
research and even doctrinal research. The purpose of archival research is a search

‘for materials that might flesh out the stories and histories of modern rhetoric and
composition we were presenting’.'® The biggest question related to archival research
is the decision about what to include (and perhaps more importantly what to exclude)
from a piece of research.' Because this is an issue for all forms of empirical research,
this will be dealt with in more detail below; however, a general guide is that for
something to be excluded there needs to be a defensible basis for that decision — if
something is relevant to the topic, credible in terms of its origins, as within an
acceptable tolerance of verifiability, it likely should be included in the work.

I1l. QUALITATIVE RESEARCH METHODS

Qualitative research focuses on an (often hermeneutical) interpretation of texts. These

texts could range from ethnographic observation, interviews, free text answers in

131

surveys, or, historical transcripts (e.g. official meetings or speeches).”' The respective

128 Charles Tilly, Big Structures, Large Processes, Huge Comparisons (Russell Sage Foundation 1984).

129 Alexis E Ramsey and others, ‘Introduction’ in idem (eds), Working in the Archives: Practical Research Methods for
Rhetoric and Composition (Southern Illinois University Press 2010) 1.

130 Jennifer Clary-Lemon, ‘Archival Research Processes: A Case for Material Methods’ (2014) 33 Rhetoric
Review 381, 385.

131 Carl F Auerbach and Louise B Silverstein, Qualitative Data: An Introduction to Coding and Analysis (New
York University Press 2003) 3; For examples of the authors, see Tamsin Phillipa Paige, “The Impact and
Effectiveness of UNCLOS on Counter-Piracy Operations’ (2017) 22 Journal of Conflict & Security Law 97
(based on interviews); Silvia Steininger, ‘What’s Human Rights Got to Do with It? An Empirical Analysis of
Human Rights References in Investment Arbitration’ (2018) 31 LJIL 33 (based on references in investment

awards); Tamsin Phillipa Paige, ‘Zombies as an Allegory for Terrorism: Understanding the Social Impact of
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number of texts depends on the research question. In general, the gathered texts should
at least constitute a representative sample to guarantee validity, reliability, and objectivity
of the resulting analysis. After gathering enough text data, the texts are analysed
following a previously identified method to identify patterns, arguments, or frames.
Qualitative research methods enable a researcher to understand why a phenomenon

is occurring.' This can be contrasted with quantitative investigations focused on
establishing what is occurring. The value of qualitative studies as a supplement to
doctrinal analysis is how it permits an understanding of why certain elements of
doctrinal law have been developed, or how they play out when implemented on the
ground.'”

IV. QUANTITATIVE RESEARCH METHODS

Quantitative research methods are based on numerical data, which generally means
large numbers of texts or codes in international law, for instance from legislation,
treaties, or jurisprudence.’? Hence, a major challenge of quantitative methods
concerns the collection of data, either manually or through computational methods.
For beginners, it is advisable to use existing databases, either from international
courts, international organisations, or academic research projects. Quantitative
research methods can be generally differentiated in four types. First, descriptive
research aims at identifying patterns and structures in the data without necessarily
having a hypothesis before data collection. Second, correlation-aimed research
seeks to determine the extent of a relationship between two or more variables
using statistical data. Third, causality-focused research attempts to establish cause-
effect relationships among the variables in the data. Fourth, experimental research
investigates the cause-effect relationship in a study situation in which an effort is
made to control for all other variables except one. In international law, quantitative

135

methods have been applied to the jurisprudence of international courts,'”” as well as

legal regimes which feature a large number of legal instruments such as international

136 137

human rights*® or investment law.

Post-9/11 Security Theatre and the Existential Threat of Terrorism Through the Work of Mira Grant’ (2020)
33 Law & Literature 119 (based on literary texts and an interview); Silvia Steininger, ‘Creating Loyalty:
Communication Practices in the European and Inter-American Human Rights Regimes’ (2022) 11 Global
Constitutionalism 161 (based on interviews).

132 Roger Cotterrell, Law, Culture and Society: Legal Ideas in the Mirror of Social Theory (Ashgate 2006) 130-131;
Moshe Hirsch, “The Sociology of International Economic Law: Sociological Analysis of the Regulation of
Regional Agreements in the World Trading System’ (2008) 19 EJIL 277, 280.

133 Moshe Hirsch, ‘The Sociology of International Law: Invitation to Study International Rules in Their Social
Context’ (2005) 55 University of Toronto Law Journal 891, 893; Paige (n 69) 34.

134 Wolfgang Alschner, Joost Pauwelyn, and Sergio Puig, ‘“The Data-Driven Future of International Economic
Law’ (2017) 20 Journal of International Economic Law 217.

135 Urska Sadl and Henrik Palmer Olsen, ‘Can Quantitative Methods Complement Doctrinal Legal Studies? Using
Citation Network and Corpus Linguistic Analysis to Understand International Courts’ (2017) 30 LJIL 327.

136 Kevin L Cope, Cosette D Creamer, and Mila Versteeg, ‘Empirical Studies of Human Rights Law’ (2019) 15
Annual Review of Law and Social Science 155.

137 Daniel Behn, Ole Kristian Fauchald, and Malcolm Langford (eds), The Legitimacy of Investment Arbitration.
Empirical Perspectives (CUP 2022).
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D. PITFALLS AND CHALLENGES
I. FINDING THE RIGHT METHOD FOR YOUR RESEARCH QUESTION

Doctrinal law scholars are notoriously bad at articulating their methodology, often stating
‘T just read some stuff and then I analyse it’."*® In this dominantly doctrinal academic
culture, interdisciplinary research in law is referred to under the broad umbrella of
‘socio-legal’ research.' One of the biggest hurdles faced by this broad and inclusive
categorisation is that it doesn’t provide clarity on what the interdisciplinary research is
doing and which particular method should be applied. The range of methods available

to interdisciplinary scholars is extensive and cannot be covered here in full.'* The key to
understanding what method is most appropriate for the question you are trying to address
in your research is familiarising yourself with the other disciplines you are working with
and the methods that are employed within that space. No method is inherently correct
or incorrect for a particular research question — the key lies in how you justify both the
theory and method you are bringing to your question and articulating why that method
is being used and not a different one.'*! That said, one should be wary of scholarship that
defines itself by the method rather than the research question.

Il. SELECTION BIAS

Selection bias is when, deliberately or accidentally, you use a dataset that is incomplete.
It renders your argument void, because the data you used was not reliable or
meaningful. Data-driven research must include all data, even data that may undercut the
primary thesis, because otherwise it is incomplete and therefore is without value.'* This
often goes against many legal researchers’ instincts, because legal training still largely
focuses on advocacy. In advocacy, focusing on the evidence that support your argument
is appropriate and necessary. Another, wider shift when moving from a legal mindset to
a data mindset consists in the following: lawyers think in terms of absolutes rules, data-
driven research secks to demonstrate tendencies.

I1l. UNDERSTANDING EXTERNAL DATA

Broadly speaking, the data source is considered external if the data was not gathered by
the researchers themselves. When using external data sources, it is important to establish

138 Tamsin Paige, ‘Let’s Talk About [Sociology]|, Baby . . . Let’s Talk About All the Good Things and the Bad Things
That May Be’ (Opinio Juris, 17 July 2020) <http://opiniojuris.org/2020/07/17/lets-talk-about-sociology-baby-
lets-talk-about-all-the-good-things-and-the-bad-things-that-may-be/> accessed 25 August 2023.

139 Dawn Watkins and Mandy Burton, ‘Introduction’ in Dawn Watkins and Mandy Burton (eds), Research Methods
in Law (2nd edn, Routledge 2018) 4.

140 Dawn Watkins and Mandy Burton (eds), Research Methods in Law (2nd edn, Routledge 2018); Rossana Deplano
and Nikolaos K Tsagourias (eds), Research Methods in International Law: A Handbook (Edward Elgar 2021).

141 Fiona Cownie and Anthony Bradney, ‘Socio-Legal Studies: A Challenge to the Doctrinal Approach’in Dawn
‘Watkins and Mandy Burton (eds), Research Methods in Law (2nd edn, Routledge 2018) 46.

142 Tan Dobinson and Francis Johns, ‘Legal Research as Qualitative Research’ in Dawn Watkins and Mandy
Burton (eds), Research Methods in Law (2nd edn, Routledge 2018) 34.
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the accuracy and integrity of the data, while also acknowledging (or highlighting) any
weaknesses that may exist with the dataset. It is also important to justify why the use of
an external dataset in this instance is the most appropriate approach to addressing the
question at hand. An example of how to manage these questions can be found in the
second part of chapter 2 of Paige’s study on UN Security Council decision-making in

relation to threat to the peace.'”

IV. PERSONAL CONSTRAINTS (TIME, SKILLS, RESOURCES)

The most significant factor when considering personal constraints is time. In a 2013
seminar on doing interdisciplinary research, renowned sociologist of law Angela
Melville noted that the best approach to assessing time constraints in empirical research

% because no planning accounts

was to generate a realistic timeline and then triple it,
for all the unexpected hurdles that crop up when doing empirical work. The other
main constraint to consider is access: Will you have access to the dataset? Will you
have access to sufficient interview participants to have a complete dataset? Will you
have access to enough resources to continue data gathering until you have reached
data saturation? Will you physically be able to get access to the relevant participants
themselves? All of these questions need to be considered in the research design phase,
and all of the complications that arise around these issues are why any empirical work

will take three times longer than you expect.

BOX 4.2.2 Further Readings

Further Readings

e E Lieblich, '"How to Do Research in International Law? A Basic Guide for
Beginners’, 62 Harvard Journal of International Law (2021) 42-67

e S Dothan, ‘A Guide to Quantitative Legal Research’, iCourts Working Paper
Series No. 221 (2020)

e S Pahuja, 'Practical Methodology: Writing About How We Do Research’
in Rossana Deplano and Nicholas Tsagourias (eds), Research Methods in
International Law (Edward Elgar 2021) 60

e Siddharth Peter de Souza and Lisa Hahn, 'The Socio-Legal Lab: An
Experiential Approach to Research on Law in Action’ (Free Interactive Visual
Workbook) <https://openpresstiu.pubpub.org/socio-legal-lab> accessed 25
August 2023

§SS

143 Paige (n 69) 38—42.
144 Angela Melville, ‘Qualitative Methods’ (Early Career Research Workshop: Socio-Legal Scholarship, ANU
College of Law, 14 February 2013).
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BOX 5.1 Required Knowledge and Learning Objectives

Required knowledge: Positivism; Enforcement; Sources

Learning objectives: Understanding the questions arising in the interaction
between domestic and international law, the dominant theories
conceptualising the relationship between the legal orders, practical questions
arising for domestic courts, and the relevance of domestic courts in the
international legal order.

BOX 5.2 Interactive Exercises

Access interactive exercises for this chapter' by positioning your smartphone
camera at the dot-filled box, also known as a QR code.

Figure 5.1 QR code referring to interactive exercises.

A. INTRODUCTION

How to conceptualise the relationship between international and domestic (or
municipal) law is an old question in international legal scholarship. Yet, interactions
between the two bodies of law give rise to lively debates until today. The
conceptualisation of the relationship is closely connected to fundamental questions:
it is tied to the very concept of law one has and mirrors the structural changes of

1 https://openrewi.org/en-projects-project-public-international-law-interaction/

DOI: 10.4324/9781003451327-7
This chapter has been made available under a (CC-BY-SA) 4.0 license.
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international law over time.? From the perspective of domestic law, it touches upon
issues as crucial as the separation of powers and the democratic legitimacy of the law. In
times of global governance, with encounters between domestic and international law
increasing, the question has arisen whether new conceptualisations are required.

This chapter aims to give an overview of questions arising when domestic and
international law meet. It first presents the classic theories conceptualising the
relationship between domestic and international law and their limitations to then
discuss some practical questions domestic courts face when applying international law.
Finally, it also touches upon the application of domestic law by international courts and
discusses several contemporary debates.

B. CONCEPTUALISING THE RELATIONSHIP
I. THE CLASSICAL THEORIES AND THEIR LIMITS

1. Starting Point

Traditionally, there are two main theories conceptualising the relationship between
international and domestic law: monism and dualism. Their main difference is that
monism understands international and domestic law as one legal order, whereas dualism
starts from the idea of two separate legal orders. Today, one might argue that the legal
reality rather resembles a dualist conception. While international law asserts its primacy
over domestic law and requires to be followed in good faith,? it leaves it up to the States
to decide about the specific modalities to do so. International obligations thus stop
‘short at the outer boundaries of the State machinery’.* In this sense, international law
may ‘insert its demands in the box, requiring certain results to come out of it; however,
it cannot determine how these results are reached within the box’.?

States’ ‘freedom of implementation’ is limited by the fact that they cannot invoke

their domestic law to justify the non-fulfilment of their obligations.® Article 3 of the
Articles on the Responsibility of States for Internationally Wrongful Acts” makes clear
that the characterisation of an act as internationally wrongtul ‘is not affected by the
characterization of the same act as lawful by internal law’. The non-achievement of the

\S)

Cf. also Pierre Mary Dupuy, ‘International Law and Domestic (Municipal) Law’ (Max Planck Encyclopedia of

International Law, April 2011) para 1.

3 Articles 26 and 27 Vienna Convention on the Law of Treaties (adopted 23 May 1969, entered into force 27
January 1980) 1155 UNTS 331(VCLT).

4 ILC, ‘Report of the Commission to the General Assembly on the Work of Its Twenty-Ninth Session’ (9
May—29 July 1977), UN Doc A/32/10 [18].

5 Ward Ferdinandusse, ‘Out of the Black Box? The International Obligation of State Organs’ (2003) 29 Brooklyn
Journal of International Law 45, 48.

6 Articles 26 and 27 VCLT.

7 ILC, ‘Responsibility of States for internationally wrongful acts (53rd session 23 April-1 June and 2 July—10

August 2001) UN Doc A/RES/56/83 Annex.
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required result thus leads to the responsibility of the State on the international plane.®
Yet, given that the international order to a large extent lacks centralised enforcement
mechanisms, it is domestic actors and among them chiefly domestic courts which play
a primordial role in bringing international law to life. This decentralised application of
the law is necessarily less uniform than at the domestic level.

Dualism and monism address the question how international law becomes valid within
the domestic legal system (i.e. how it becomes binding law within the domestic
sphere). This question is distinct from the question of the position of international law
within the norm hierarchy or the question whether international law is directly applicable
by domestic courts and authorities, as discussed below. Given that, in practice, these
latter questions are often more relevant than the formal validity of international law,
the monism/dualism controversy has been criticised as ‘unreal, artificial and strictly
beside the point’.” Moreover, today neither of the two theories is ever fully realised.
Even dualist States often recognise the immediate binding force of some rules of
international law; conversely, in monist States, courts often reserve the right not to
apply international law in certain cases, as will be discussed below. Nonetheless, the
theories continue to play a role in international legal practice and discourse.

2. Dualism

Dualism starts from the idea that international law and domestic law are two distinct
legal orders and highlights the autonomy of both systems. As Heinrich Triepel, the
founder of dualism, has put it, international and domestic law are like ‘two circles that
at most touch, but never intersect’.'” According to this view, for an international legal
norm to become valid in the domestic system, it needs to be ‘translated’ to the domestic
sphere through an act of ‘transformation’. States following a dualist model include

Germany, the United Kingdom, India, and Israel.

Among the dualist States, a further distinction 1s necessary. In the first group of States,
including Germany, formal parliamentary approval through a legislative act 1s sufficient
for the transformation of international law."" In the second group, a treaty can only be
applied after having been implemented through substantive legislation. An example

is the Human Rights Act'? in the United Kingdom, which implements the European
Convention of Human Rights (currently again subject to reform discussions)." In this
case, the law that is applied domestically is not the treaty itself but rather the domestic
legislation that implements it.

oe}

On State responsibility, see Arévalo-Ramirez, § 9, in this textbook.

el

Gerald Fitzmaurice, ‘“The General Principles of International Law Considered from the Standpoint of the Rule
of Law’ (1957) 92 RdC 71.

10 Heinrich Triepel, Vilkerrecht und Landesrecht (First Published 1899, Aalen 1958) 111.

11 Basic Law 1949 article 59(2).

12 Human Rights Act 1998.

13 See on the government’s reform proposal Colm O’Cinneide, ‘Having Its (Strasbourg) Cake, and Eating

It: The UK Government’s Proposals for a New “Bill of Rights™” (Vilkerrechtsblog, 26 January 2022)
<doi:10.17176/20220126-180053-0>
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3. Monism

Contrary to dualism, monism considers international and domestic law to be one single
legal order. According to Hans Kelsen, the most prominent proponent of monism, both
international and domestic law derive their validity from one basic norm (German:
‘Grundnorm’)." The main difference between monism and dualism in practice is that

in monist States, international law does not need to be transformed into domestic law to
acquire validity. In other words, international norms become automatically valid upon
adoption. But Kelsen went even further, considering that any domestic rule contradicting
international law is void. While dualism can therefore be described with Triepel as two
separate circles, a pyramid with international law on top best represents monism.

Examples of monist States include the Netherlands, Switzerland, China, and many Latin
American countries.

Il. CURRENT DEBATES: IS DUALISM MORE DEMOCRATIC
THAN MONISM?

On the international plane, the executive branch remains the main actor, including for
the conclusion of treaties. This differs from the domestic realm, with designated law-
making bodies in place for law-making processes. The ratification process (i.e. involving
the legislative branch before a treaty becomes domestically binding law) is to some
extent a compromise allowing to involve the democratically elected body in the process.
However, many argue that this is no longer sufficient considering the significant
structural changes that international law has undergone. Classical international law was
primarily focused on inter-State issues. This has changed significantly, with virtually
every area now subject to international regulation. Wolfgang Friedman famously
described this process as a transformation from a ‘law of coexistence’ to a ‘law of
cooperation’.”” Today some even employ the term ‘global administration’ to describe
the dense web of international regulation in place, blurring established boundaries
between the domestic and the international as well as public and private spheres.'® This
development has increased concerns about the democratic legitimacy or a ‘political
deficit’"” of large parts of the law governing today’s societies.

Dualism, which entails a stronger involvement of legislative bodies, is sometimes
portrayed as more democratic than monism. By way of example, in Switzerland,

14 Hans Kelsen, ‘Pure Theory of Law’ (Max Knight, trans., 2nd edn, University of California Press 1967). On the
‘Grundnorm’, see Etkin and Green, § 3.1, in this textbook.

15 Wolfgang Friedman, The Changing Structure of International Law (Columbia University Press 1964). See also
Joseph Weiler, ‘The Geology of International Law’ (2004) 64 HJIL 547; Bruno Simma, ‘From Bilateralism to
Community Interest International Law’ (1994) 250 RdC 217.

16 For an overview, see Benedict Kingsbury and Nico Krisch, “The Emergence of Global Administrative Law’
(2005) 68 LCP 15.

17 Isabelle Ley, ‘Opposition in International Law — Alternativity and Revisibility as Elements of a Legitimacy
Concept for Public International Law’ (2015) 28 LJIL 717, 720.
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known for its strong direct democratic tradition, a parliamentary motion in 2014
(unsuccesstully) requested a shift from monism to dualism, arguing that this would
strengthen the democratic legitimacy of the Swiss legal order.” In the UK, in earlier
discussions about the legal modalities of Brexit, it was argued that dualism ‘may save
the United Kingdom from Brexit’.!” The core of the argument was that leaving the
European Union would alter the UK’ domestic law, necessitating parliamentary
involvement. Also some domestic courts have displayed a ‘dualist reflex’ in recent years
(see C.I1.).

However, dualism’s democratic potential is overrated. Legislation transforming treaties
must align with the corresponding international obligations, reflecting the principle
that States must not invoke domestic norms to deviate from international law.
Legislative discretion is therefore inherently limited. Conversely, in monist States like
Switzerland, there are discussions about whether parliament needs to be involved in
treaty withdrawal, especially for important treaties.”” This suggests that neither dualism
nor monism provides satisfactory answers to all challenges and tensions arising in times
of global governance, where concerns over the legitimacy of the law have intensified.
Consequently, some argue that a different conceptualisation is needed and that domestic
actors should be accorded a certain degree of flexibility when applying international
law (see C.IL.).

C. INTERNATIONAL LAW
IN DOMESTIC COURTS

I. QUESTIONS DETERMINING THE ROLE OF INTERNATIONAL LAW

Because of the decentralised nature of the international legal system, in practice it

is often domestic actors and, among those, chiefly domestic courts that apply and
implement international law. Until not so long ago, domestic courts were rather
reluctant in this regard. The reason was that the international arena was considered to
be the exclusive realm of the executive branch.?! This prompted the Institut de Droit
International in 1993 to state that it was necessary ‘to strengthen the independence

of national courts in relation to the Executive and to promote better knowledge of

18 Parliamentary motion No 14.3221, ‘Dualismus statt Monismus’ (21 March 2014) <www.parlament.ch/de/
ratsbetrieb/suche-curia-vista/geschaeft? Affairld=20143221> accessed 21 August 2023.

19 Julian Ku, ‘How Dualism May Save the United Kingdom from Brexit’ (OpinioJuris, 3 November 2016)
<https://opiniojuris.org/2016/11/03/how-dualism-may-save-the-united-kingdom-from-brexit/> accessed 21
August 2023.

20 See e.g. Nina Blum, Vera Nigeli, and Anne Peters, ‘Die verfassungsmilBigen Beteiligungsrechte der
Bundesversammlung und des Stimmvolkes an der Kiindigung vélkerrechtlicher Vertrige’ (2013) 114 ZBI 527.

21 Eyal Benvenisti, ‘Reclaiming Democracy: The Strategic Uses of Foreign and International Law by National
Courts’ (2008) 102 AJIL 241; Eyal Benvenisti and George W Downs, Between Fragmentation and Democracy: The
Role of National and International Courts (CUP 2017) 105.
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international law by such courts’.?> Today the situation has changed. Following the
significant increase in international regulation leading to substantial overlaps with

issues previously falling in the domaine réservé (French: ‘exclusive domain’) of States,
domestic courts started to engage with international law more frequently. Today,

they regularly decide on cases involving international law and are even considered

to play a gap-filling role in the decentralised international legal order, to large extent
lacking centralised enforcement mechanisms. By applying international law in the
cases before them, domestic courts bring international law to life and contribute to
enforcing it. In line with Georges Scelle’s theory of dédoublement fonctionnel (French:
‘functional splitting’),? domestic judges thus not only fulfil a judicial function at the
domestic level; they also have an international judicial function.* They thus arguably
contribute to strengthening the international rule of law.? In recent years, due to the
increased activity of international tribunals and the regulatory activities of international
organisations, domestic courts not only deal with international treaties and custom, but
they increasingly also have to decide cases in which international judicial decisions or

2 Recently, cases in which domestic courts contradict their

secondary rules play a role.
international counterparts or refuse to apply international law seem to occur more

frequently (see C.IL).

In practice, besides the question whether international law has gained validity, there are
a number of other questions that determine if courts can become active as ‘enforcers’
of international law and, consequently, the role international law may effectively play
in the domestic sphere. To begin with, some questions are considered non-justiciable
(i.e. not in the competence of courts to decide). By way of example, in some States,
primarily the US and the UK, the ‘act of State doctrine’ still applies. According to this
doctrine, which is related to State immunity, handling international affairs falls within
the exclusive ambit of the executive branch, and thus certain issues fall outside of what
courts can decide.”

Another question also concerning the separation of powers, in this case towards
the legislative branch, is the question whether international law is directly applicable
(‘self-executing’). Under this doctrine, courts or administrative agencies test

if they are allowed to apply an international legal provision directly, that is,

22 Institut de droit international, “The Activities of National Judges and the International Relations of their State’
(7 September 1993) <www.idi-iil.org/app/uploads/2017/06/1993_mil 01_en.pdf> accessed 21 August 2023.

23 Georges Scelle, ‘Le phénomeéne juridique du dédoublement fonctionnel” in Walter Schitzel and Hans-Jtirgen
Schlochauer (eds), Rechtsfragen der Internationalen Organisation. Festschrift fiir Hans Wehberg (Verlag Klostermann
1956) 324.

24 Yuval Shany, ‘Dédoublement fonctionnel and the Mixed Loyalities of National and International Judges’
in Filippo Fontanelli, Giuseppe Martinico, and Paolo Carrozza (eds), Shaping Rule of Law Tiough Dialogue:
International and Supranational Experiences (Europa Law 2010) 29.

25 André Nollkaemper, National Courts and the International Rule of Law (OUP 2011).

26 On judicial decisions and resolutions of international organisations as sources of law, see Kunz, Lima, and
Castelar Campos, § 6.4, in this textbook.

27 Fausto de Quadros and John Henry Dingfelder Stone, ‘Act of State Doctrine’ (Max Planck Encyclopedia of
International Law, April 2021) paras 1, 6.
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without the need for further specification or implementation through legislative
or administrative measures.”® Even though the question under which conditions
international law is directly applicable primarily is a question of domestic law, as
confirmed by the ICJ in Avena,” courts around the globe have developed similar
criteria.”® Among these criteria, the precision of a norm is often decisive.®’ This

is because if a norm is imprecise, it is considered incomplete and in need

of implementation, or indeed being ‘executed’, before it can be applied to
concrete cases.

Finally, a question which is highly relevant in practice concerns the rank of international
law within the domestic norm hierarchy.** This question becomes relevant in cases of
norm conflicts between international and domestic law which occur frequently and

in times of globalisation arguably even more so, as discussed in the next section. If
domestic law prevails in such a case, international law will remain ineffective. However,
domestic courts have found ways to avoid conflicts, such as through the consistent
interpretation of domestic law in light of international law.*

Il. RECENT DEVELOPMENTS: '‘BACKLASH’ AGAINST
INTERNATIONAL LAW?

In the decentralised international legal system, great hope is being placed on domestic
courts. Yet, over the last years, there seems to be an increasing number of cases in which
domestic courts explicitly refuse to apply international law and/or follow judgments

of international courts. These cases have sometimes been called cases of ‘principled
resistance’.* To be sure, it is not a new phenomenon that domestic courts clarify that,
while they are open to international law and willing to contribute to its enforcement,
there are certain limits. In Europe, many high courts have reserved the right to ‘defend’ a
certain constitutional core against the ‘intrusion’ of European and international law, with
the Solange I case of the German Federal Constitutional Court being a famous example.*

28 Karen Kaiser, “Treaties, Direct Applicability’ (Max Planck Encyclopedia of International Law, February 2013) para 1.

29 Request for Interpretation of the Judgment of 31 March 2004 Case Concerning Avena and Other Mexican Nationals
(Mexico v. United States of America) (Judgment) [2009] IC] Rep 3 [44].

30 Yuji Iwasawa, ‘Domestic Application of International Law’ (2016) 378 RdC 9, 157-158.

31 Ibid 172.

32 On norm hierarchy, see Eggett, § 6.D., in this textbook.

33 On consistent interpretation, see Nollkaemper (n 25) chapter 7.

34 Fiona de Londras and Kanstantsin Dzehtsiarou, ‘Mission Impossible? Addressing Non-Execution Through
Infringement Proceedings in the European Court of Human Rights’ (2017) 66 ICLQ 467. For a critical answer,
see Alice Donald, ‘Tackling Non-Implementation in the Strasbourg System: The Art of the Possible?’ (EJIL:
Talk!, 28 April 2017) <www.ejiltalk.org/tackling-non-implementation-in-the-strasbourg-system-theart-of-the-
possible/> accessed 21 August 2023. See also Marten Breuer, ‘ “Principled Resistance” to ECtHR Judgments:
Dogmatic Framework and Conceptual Meaning’ in Marten Breuer (ed), Principled Resistance to ECtHR
Judgments — A New Paradigm? (Springer 2019).

35 (1974) BVerfGE 37, 271 BvL 52/71 (German Constitutional Court); for more examples, see Peters, ‘The
Globalization of State Constitutions’ in Janne E Nijman and André Nollkaemper (eds), New Perspectives on the
Divide between National and International Law (OUP 2007) 266-267.
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Yet, the number and diversity of these cases seem to be growing.*® Today, they seem to
span many jurisdictions and issue areas of international law. Much-discussed examples
include the Italian Constitutional Court, which in 2014 decided that the implementation
of the judgment of the International Court of Justice in the Jurisdictional Immunities

case’ would among other things violate the Italian constitution. It declared the law
implementing the judgment to be unconstitutional, and, as a consequence, the ICJ
judgment has not been implemented to this date.® In human rights law, examples include
the Argentinian Supreme Court, which in 2017 refused to follow the Inter-American
Court of Human Rights in the case of Fontevecchia and D’ Amico,” and the Russian
Constitutional Court, which even developed a certain ‘control of constitutionality’ of

judgments of the European Court of Human Rights (later translated into legislation).*

In many cases courts rely on constitutional norms, including fundamental rights, when
refusing to follow international law.*' Rather than violating the rule of law, they thus
seem to believe that they act in the interest of the rule of law. While these cases are
often perceived as a setback or ‘backlash’ against international law, this suggests that the
reality is more complicated.** To be sure, in some cases the invocation of constitutional
law might simply be a pretext not to follow an undesired international norm. Overall,
however, it is undeniable that with the massive growth of international regulation in
quantitative terms and the proliferation of international courts, clashes between legal
orders have simply become more frequent.” Domestic courts can thus find themselves
in a dilemma: on the one hand, they are ‘servants’ to international law within the
domestic realm and act as pivotal safeguards for its effectiveness. On the other hand,

they remain ‘answerable to the dictates of applicable domestic law’.*

There are no simple answers to this dilemma. To give precedence to the domestic
constitution as a matter of principle might not be the best solution in times of global
governance. A more flexible approach, allowing to balance the different rights and

36 On this in more detail, see Raffacla Kunz, ‘Judging International Judgments Anew? The Human Rights Courts
Before Domestic Courts’ (2019) 30 EJIL 1129.

37 Jurisdictional Immunities of the State (Germany v. Italy: Greece intervening) (judgment) [2012] IC] Rep 99.

38 See on this stalemate Valentina Volpe, Anne Peters, and Stefan Battini (eds), Remedies against Immunity?
Reconciling International and Domestic Law after the Italian Constitutional Court’s Sentenza 238/2014 (Springer
2021).

39 (2017) 368/1998 (34-M)/CS1 (Supreme Court Argentina).

40 (2015) 21-P/2015 (Constitutional Court Russia).

41 See also Fulvio Palombino, ‘Compliance with International Judgments: Between Supremacy of International
Law and National Fundamental Principles’ (2015) 75 HJIL 503; Stefano Battini, ‘E costituzionale il diritto
internazionale?” (2015) 3 Giornale di diritto amministrativo 367; Anne Peters, ‘Supremacy Lost: International
Law Meets Domestic Constitutional Law’ (2009) 3 ICL Journal 170.

42 See e.g. Mikael Rask Madsen, Pola Cebulak, and Micha Wiebusch, ‘Backlash against International Courts:
Explaining the Forms and Patterns of Resistance to International Courts’ (2018) 14 JLC International 197.

43 See also Kunz (n 36) 1157; Nico Krisch, ‘Pluralism in International Law and Beyond’ in Jean d’Aspremont and
Sahib Singh (eds), Concepts for International Law. Contributions to Disciplinary Thought (Edward Elgar 2019) 691.

44 Rosayln Higgins, ‘National Courts and the International Court of Justice’ in Mads Adenas and Duncan
Fairgrieve (eds), Tom Bingham and the Tiansformation of the Law: A Liber Amicorum (2009) 417.
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interests at stake in each case, might better fit today’s complex legal reality. In some
cases, the application of international law might lead to more just outcomes even if
domestic law stands in the way, for example the reopening of a domestic court ruling
if the underlying procedure violated human rights standards even if domestic law does
not foresee such a possibility. On the other hand, in some situations the application of
international law may lead to unreasonable outcomes.* This reflects a more pluralist
vision of legal orders: today’s complex legal situation has prompted scholars to suggest
new conceptualisations of the relationship between international and domestic law,
conceptualisations that recognise multiple legal systems with competing claims to
authority and no clear point of reference.*

D. DOMESTIC LAW IN INTERNATIONAL
COURTS

Domestic courts as State organs contribute to fulfil the international legal duties of
their States when applying international law. Conversely, international courts cannot
be said to contribute to fulfilling a broader duty when engaging with domestic law.
Against this background, it is not surprising that international courts have been
reluctant to apply domestic law. The Permanent Court of International Justice has
famously stated that ‘municipal laws are merely facts which express the will and
constitute the activities of States’.*

Today, however, it is well recognised that domestic law also plays a role on the
international plane. This is obvious when it comes to the creation of international law:
domestic legislation is at the heart of general principles of law,* and the decisions of
domestic courts may constitute State practice, thus contributing to the formation of
customary international law.* It has furthermore been argued that ‘domestic law is
sometimes a necessary component in the functioning of an international rule itself: the
determination of nationality for the purposes of diplomatic protection or the definition

of the rights of a shareholder are prime examples’.>

But the relevance of domestic law on the international plane does not end there. It
has been shown that the structural changes of international law, moving away from

45 See Kunz (n 36) in more detail and with further references.

46 For an overview, see Krisch (n 43).

47 Certain German Interests in Polish Upper Silesia (Merits) PCIJ Rep Series A No. 7.

48 On general principles, see Eggett, § 6.3, in this textbook.

49 See, for example, ILC, ‘Second Report on the Identification of Customary International Law, Michael Sir
Wood, Special Rapporteur’ (Sixty-Sixth Session, 5 May—6 June and 7 July—8 August 2014) UN Doc A/
CN.4/672, para 34; Philip M Moremen, ‘National Courts Decisions as State Practice: A Transjudicial
Dialogue?’ (2006) 32 North Carolina Journal of International Law 259; Wolfgang Friedmann, ‘The Use
of “General Principles” in the Development of International Law’ (1963) 57 AJIL 279. On customary
international law, see Stoica, § 6.2, in this textbook.

50 Daniel Peat, Comparative Reasoning in International Courts and Tribunals (CUP 2019) 51.
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purely inter-State issues towards more and more areas previously only regulated by
domestic law, has not only led to a more frequent application of international law by
domestic actors, but more generally has had the consequence that ‘the line between
domestic and international law is increasingly blurred, with legal concepts, rules
and principles crossing freely between the two spheres’.>' Today, just as international
law plays a role for domestic courts, the same is true the other way around. While
inter-State courts, such as the ICJ, are still cautious in relying on domestic law, in
other areas of law, domestic law is an integral part of the legal system, such as in

the ‘margin of appreciation’ doctrine of the European Court of Human Rights
(ECtHR).* This doctrine allows the Court to take into account developments at
the domestic level; only if there is a certain consensus among member States will

it intervene. The ECtHR has furthermore made it clear that the interpretation

and development of the Convention standards is a joint endeavour, a ‘shared
responsibility” between domestic courts and the ECtHR.*® In some cases, it has even
been criticised for allegedly ‘giving in’ to domestic actors in the face of political
pressure, risking to lose credibility.>*

E. CONCLUSION

The question how the relationship between domestic law and international law should
be conceptualised, and how concrete cases of conflict between the two bodies of law
should be resolved, remains live and practically relevant until today. This chapter has
shown that in times of global governance, domestic and international law are not neatly
separated legal orders, but rather strongly intertwined and mutually influential. With
the body of international law growing quantitatively and expanding into more issue
areas previously regulated solely by domestic law, the legal reality has become more
complex. Seeking to provide clarity and stability, some domestic courts have started to
develop new criteria on how to deal with international law. One common thread is
that they give precedence to the domestic constitution. While it seems to be too
far-reaching to see this as a ‘backlash’ against international law, it is questionable
whether the approach is suited to today’s legal reality. A more flexible approach,
reflecting pluralist conceptualisations of the relationship between legal orders, although
less clear than strict conflict rules and hierarchies, might fit better, for it allows to
balance the different rights and interests at stake in each case.

51 Ibid 3.

52 See on this in detail ibid.

53 ECtHR, ‘Implementation of the Judgments of the European Court of Human Rights: A Shared Judicial
Responsibility?” (31 January 2014) <www.echr.coe.int/Documents/Seminar_background_paper_2014_ENG.
pdf> accessed 21 August 2023; Janneke Gerards, “The European Court of Human Rights and the National
Courts: Giving Shape to the Notion of “Shared Responsibility”
Implementation of the European Convention of Human Rights and of the Judgments of the ECtHR in National Case-Law
(Intersentia 2014).

54 European Court of Human Rights, Hutchinson v The United Kingdom (Judgement) [2017] App No 57592/08,

Dissenting Opinion of Judge Pinto de Albuquerque [38].

*in Jenneke Gerards and Joseph Fleuren (eds),
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BOX 5.3 Further Readings and Further Resources
Further Readings

e A Nollkaemper, National Courts and the International Rule of Law
(OUP 2011)

e M Rask Madsen, P Cebulak, and M Wiebusch, ‘Backlash Against International
Courts: Explaining the Forms and Patterns of Resistance to International
Courts’ (2018) 14 JLC International 197

e R Kunz, 'Judging International Judgments Anew? The Human Rights Courts
Before Domestic Courts’ (2021) 30 EJIL 1129

Further Resources

R Kunz, A Chehtman, and K O'Reagan, ‘From Compliance Partners to
Gatekeepers? The Role of Domestic Courts in Interpreting and Enforcing
IHRL (Bonavero Discussion Group, 9 March 2021) <www.law.ox.ac.uk/events/
compliance-partners-gatekeepers-role-domestic-courts-interpreting-and-
enforcing-ihrl> accessed 29 August 2023

§S§
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A. INTRODUCTION

The topic of the ‘sources’ of international law is essentially concerned with one

central, and rather basic, question: how are international legal rules made? Despite

the foundational nature of this question, there are few areas of international legal
scholarship that have generated such long-running and fierce debate. Questions about
the sources of international law have always been central to international legal discourse,
and understanding the language of the sources remains critical for all actors wishing

to engage with the international legal system. This chapter introduces some broader
questions about the sources of international law, with the aim of setting the scene for
the examination of the individual sources discussed in the following chapters.

B. THE CONCEPT OF A ‘SOURCE’
OF INTERNATIONAL LAW

As a preliminary point, it is useful to consider the precise meaning of ‘source’, as some
authors have used the term to describe a range of foundational aspects and processes of the
international legal system. Some scholars have understood this term to cover the origins and
rationale of international law as such.” The use of the term ‘source’ to include the background
and objectives of a rules-based international order is broader and rather unconventional.?
More commonly, sources doctrine is concerned with the processes through which
international legal rules are created.* These processes are, and should continue to be, subject
to discussion and critique. As parts of the foundation of international law, they should be
continually revisited to ensure they reflect the modern objectives of the legal system.

I. SOURCES AND THE INTERNATIONAL LEGAL SYSTEM

The international legal system, like all legal systems, is composed of primary and
secondary rules.> Primary rules are those that create obligations, grant rights, or
change a legal situation. Examples include the prohibition of the use of force,

rules on human rights, and provisions that set conditions for membership to
international organisations. Conversely, secondary rules are those that regulate the
creation, modification, and application of those rules. Examples include rules on the
interpretation of treaties and the law of State responsibility. The rules on the sources
of international law are a category of secondary rules; they set out the criteria for
the creation of other international rules. The presence and operation of secondary
rules is indispensable for the existence and functioning of the international legal
system. As such, when searching for answers to questions about the sources, it is

2 Percy Corbett, “The Consent of States and the Sources of the Law of Nations’ (1925) 6 BYIL 20, 29-30.

3 See, for example, Randall Lesaffer, ‘Sources in the Modern Tradition: The Nature of Europe’s Classical Law of Nations’
in Samantha Besson and Jean d’Aspremont (eds), The Oxford Handbook on the Sources of International Law (OUP 2017).

4 Samantha Besson, ‘Theorizing the Sources of International Law’ in Samantha Besson and John Tasioulas (eds),
The Philosophy of International Law (OUP 2010) 170.

5 Herbert Hart, The Concept of Law (OUP 1994) 94.
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necessary to confront difficult questions about the foundations of international law

as a normative order. In turn, the theory and practice of the sources plays a role in
shaping international law as a legal system. In other words, there is a co-constitutive
and mutually influential relationship between the sources of international law and the
international legal system.® Sources questions touch on issues such as the functions

of different international actors, including the continued dominance of States as
participants in the legal system, and the relationship between international legal norms.

Il. CATEGORIES OF SOURCES?

There is a tendency to attempt to delineate between different categories of sources of
international law. Most commonly, authors have distinguished between formal and
material sources of law.” The formal sources of international law provide criteria against
which the validity of a prospective rule is to be judged. If these criteria are fulfilled,
there is a valid and legally binding rule of the system. An example is the procedure for
the formation of a treaty as reflected in the Vienna Convention on the Law of Treaties.®
Conversely, material sources do not in and of themselves create binding legal rules,

but may provide evidence for the existence of such rules and their content. Examples
include some resolutions of international organisations, the output of the International

Law Commission (ILC), and judicial decisions.’

Others suggest a division between primary and secondary (or subsidiary) sources. This
distinction is also drawn using the terms ‘formal’ and ‘material’ sources of law."” Both
sets of labels delineate between, on the one hand, the criferia for the creation of binding
rules and, on the other, the evidence for the fulfilment of such criteria. It should be
noted with caution that the use of the terms ‘primary’ and ‘secondary’ sources in this
way 1s distinct from the description of primary and secondary rules referred to above,
which refers to categorisation of different functions of rules. It is also important to note
that this use of primary and secondary should not be taken to imply a formal and strict
hierarchy between the sources as may be implied from such use in other legal systems.
The question of hierarchy between sources and norms is considered below.

C. ARTICLE 38 ICJ STATUTE

Article 38 of the Statute of the International Court of Justice (ICJ) is the traditional, and
perhaps inevitable, starting point for an examination of the sources of international law.

6 Gleider Hernindez, ‘Sources and the Systematicity of International Law: A Co-Constitutive Relationship?’ in
Besson and d’Aspremont (n 3).

7 Malcolm Shaw, International Law (7th edn, CUP 2014) 51; Patrick Dailler, Mathias Forteau, and Alain Pellet,
Droit International Public (8th edn, LGDJ 2009) 124-125.

8 Vienna Convention on the Law of Treaties (adopted 23 May 1969, entered into force 27 January 1980) 1155
UNTS 331; on the law of treaties, see Fiskatoris and Svicevic, § 6.1, in this textbook.

9 On sources beyond article 38 IC]J statute, see Kunz, Lima, and Castelar Campos, § 6.4, in this textbook.

10 For a critique of these terms, see Bhupinder Chimni, ‘Customary International Law: A Third World

Perspective’ (2018) 112 AJIL 1.



158 CRAIG EGGETT

As evidenced by the opening sentence, this provision is, strictly speaking, the lex arbitri
(Latin: ‘applicable law’) provision of the ICJ. That being said, article 38 has traditionally
been viewed as an authoritative statement of the sources of international law.'! This
provision is composed of three main parts. First, article 38(1)(a)—(c) sets out the (formal
or primary) sources of international law: treaties, customary international law, and
general principles of law. Second, article 38(1)(d) sets out the ‘subsidiary means’ for the
determination of international rules. Third, article 38(2) allows for the Court to resolve
a dispute before it on the basis of (a form of) equity, should the parties agree.

On the traditional understanding of international law, States play the dominant role in
the formation of international rules and an initial reading of article 38 seems to confirm
this. Indeed, the mainstream view has traditionally been that States are not bound by
international rules unless they have consented to them.'> While it is clear that States
remain prominent actors in international law-making,'” it can now be legitimately
questioned whether the creation of rules remains the sole prerogative of States.

Article 38(1)(d)’s reference to ‘subsidiary means’ reflects the aforementioned distinction
between formal and material sources. These ‘means’ are not sources of binding rules
themselves but can provide evidence that the conditions set out in (one of the) formal sources
have been fulfilled. This is confirmed by the reference to article 59 1C]J statute, which states
that the decisions of the Court have ‘no binding force except between the parties and

in respect of that particular case’. As will be explained below, that judicial decisions are not
generally binding as such does not mean that the jurisprudence of international courts and
tribunals does not play an important role in shaping the international legal system.

The reference to ex aequo et bono (Latin: ‘according to the right and the good’) in
article 38(2) identifies the possibility that a dispute before the Court may be settled on
the basis of equitable considerations, should the parties agree. This is a reference to a
specific form of equity free from interaction with legal norms." To date, this provision
has never been invoked before the ICJ.

Article 38 ICJ Statute has long been revered as an authoritative statement of the sources
of international law. While it is clear that this provision is central to any doctrine
sources, it should not be read in isolation. It is important to both question what is
generally accepted as part of the mainstream position on the sources' and to consider
what international law-making looks like beyond the text of article 38.'

11 Gleider Hernandez, The International Court of Justice and the Judicial Function (OUP 2014) 31; Godefridus van
Hoof, Rethinking the Sources of International Law (Kluwer 1983) 82.

12 On consent, see Gonzalez Hauck, § 2.2, in this textbook.

13 On States as main subjects of international law, see Green, § 7.1, in this textbook.

14 For an overview, see Vaughn Lowe, ‘The Role of Equity in International Law’ (1989) 12 AYIL 54.

15 See, for example, the contributions of Moénica Garcia Salmones-Rovira and Upendra Baxi regarding the ‘anti-
formalist tradition’ in Besson and d’Aspremont (n 3).

16 For an excellent overview of the multifaceted nature of international law-making, see Christine Chinkin and
Alan Boyle, The Making of International Law (OUP 2007).
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D. HIERARCHY IN THE SOURCES
OF INTERNATIONAL LAW

At first sight, it may appear that the sources listed in article 38(1)(a)—(c) ICJ Statute
are listed in a specific order, denoting a hierarchy between them. This is not the case.
There can be multiple rules that have similar or identical content, but emanate from
different sources of international law. For example, in the Nicaragua case, the Court
confirmed the parallel existence of customary and treaty rules regarding the use of
force."” This question of a hierarchy between the sources is separate from that of
hierarchical relationships between international norms. While there are clear examples
of normative hierarchies, a rule will not prevail over another because of its source. The
question of a hierarchy between the sources is also separate from the question of the
role and importance of the different sources of international law more generally. For
example, much of international law-making is done by States through concluding
treaties. There are now thousands of bilateral and multilateral treaties covering a broad
range of topics. Conversely, it may be possible to argue that many of the fundamental
rules of general application are custom or general principles.

Broadly speaking, there are three aspects of international law that are referred to as evidence
of hierarchical relationships between norms: article 103 UN Charter,'® jus cogens (Latin:
‘peremptory norms’) and obligations erga omnes (Latin ‘towards all’). It may be argued

that article 103 UN Charter functions as a ‘supremacy clause’, elevating the Charter to a
hierarchically superior position in the international legal system."” While at first sight this
seems to be the case, it should be noted that the practical effect of this provision is largely
limited to the obligation to comply with UN Security Council resolutions contained in
article 25, as there are few other specific and concrete obligations in the Charter. It should
also be borne in mind that this provision functions more as a rule of precedence, very
different to the consequences of a norm’s jus cogens status, for example.

Jus cogens norms are clear example of hierarchy in international law. These peremptory
rules of international law are defined as rules ‘from which no derogation is permitted’.?
In the event of a conflict between a rule of jus cogens and another international rule,

the jus cogens rule prevails and the other rule is void.*' Further, articles 40 and 41 of
ARSIWA impose additional obligations on States in the event of serious violations of
jus cogens norms,* including a requirement to cooperate to bring about the end of the

17 Military and Paramilitary Activities In and Against Nicaragua (Nicaragua v United States of America) (Merits) [1986]
ICJ Rep 14 [178].

18 Charter of the United Nations (adopted 26 June 1945, entered into force 24 October 1945) 1 UNTS XVI.

19 Dinah Shelton, ‘International Law and “Relative Normativity”” in Malcolm Evans (ed), International Law (4th
edn, OUP 2014) 157.

20 VCLT 1969 (n 10) article 53.

21 Ibid articles 53 and 64.

22 ILC, ‘Responsibility of States for Internationally Wrongful Acts (53rd session 23 April-1 June and 2 July—10
August 2001) UN Doc A/RES/56/83 Annex.

—_
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Jjus cogens violation and an obligation not to recognise as lawful any situation created
as a result of such a violation. Established jus cogens norms include the prohibitions on
genocide, slavery, torture, and racial discrimination.”

Obligations erga omnes are defined as those owed ‘towards the international community
as a whole’, with the result that ‘all States can be held to have a legal interest in

their protection’.? This seems to confirm the importance of such obligations, yet

this concept does not imply a hierarchy between these and other norms. The label
‘erga ommes’ serves to denote only an expansion in potential scope of actors who can
invoke violation of the rule. This is a purely procedural device, which facilitates the
enforcement of international rules which may not necessarily involve an injured

State or to increase the likelihood of enforcement of rules deemed to be substantively
important.” Obligations erga omnes do not prevail over other rules of international law
in the same way as jus cogens rules.

E. CONCLUSION

This chapter has explored the foundations of the doctrine of the sources in international
law. In doing so, it has explained that the primary objective of this doctrine is to
distinguish between rules that are part of the corpus of international law and those that
are not. It has been explained that article 38 ICJ Statute constitutes an essential starting
point for an account on the sources of international law, yet it does not paint a full
picture. The relationships between international norms and their sources are complex
and will be taken up further in subsequent chapters.

BOX 6.3 Further Reading

Further Reading

e S Besson and J d'Aspremont, The Oxford Handbook of the Sources of
International Law (OUP 2017).

e C Chinkin and A Boyle, The Making of International Law (OUP 2007).
e H Thirlway, The Sources of International Law (OUP 2014).

§§§

23 See, generally, the ILC’s work on the topic: ILC, ‘Fourth Report on Peremptory Norms of General
International Law (Jus Cogens) by Dire Tladi, Special Rapporteur’ 71st Session (29 April-7 June and 8 July—9
August 2019) UN Doc A/CN.4/727.

24 Barcelona Traction, Light and Power Company Limited (Belgium v Spain) (Preliminary Objections, Second Phase)
[1970] IC] Rep 3 [33].

25 Shelton (n 19) 140.
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§ 6.1 TREATY LAW
TAXIARCHIS FISKATORIS AND MARKO SVICEVIC

BOX 6.1.1 Required Knowledge and Learning Objectives

Required knowledge: History of International Law; Consent; Subjects and Actors;
States

Learning objectives: Being able to define the term ‘treaties’ as sources of
international law; being familiar with the key characteristics of treaties
and how they are negotiated, drafted, and interpreted; understanding
how treaties enter into force, and, conversely, how they are terminated or
invalidated, and understanding what reservations are.

A. INTRODUCTION

Article 38(1) of the Statute of the International Court of Justice (IC]) names
‘conventions, whether general or particular, establishing rules expressly recognized

by . . . states’ as the first source of public international law. More commonly known as
‘treaties’, they represent the most trusted and least controvertible avenue for States to
express their consent to international legal rules.” The United Nations (UN) Treaty
Collection, which registers and publishes lists of treaties in accordance with article 102
of the UN Charter, records over 250,000 treaties.?’

The basic international instrument of treaty law is the 1969 Vienna Convention on
the Law of Treaties (VCLT), which is the focus of this chapter.”® This chapter will
therefore define what treaties are, how they are negotiated and drafted, how they may
be invalided or terminated, and how they are to be interpreted.

As of March 2023, the VCLT has been ratified by 116 States.”” Most of its provisions
have codified pre-existing customary international law, while other provisions have
generated new custom.” The VCLT only ‘applies to treaties between States’ (article 1).

26 Statute of the International Court of Justice (adopted 26 June 1945, entered into force 24 October 1945) 1
UNTS XVI. On consent, see Gonzalez Hauck, § 2.2, in this textbook.

27 See United Nations Treaty Collection <https://treaties.un.org/pages/overview.aspxspath=overview/overview/
pagel_en.xml> accessed 8 August 2023. See also article 102, Charter of the United Nations (adopted 26
June 1945, entered into force 24 October 1945) 1 UNTS XVI.

28 Vienna Convention on the Law of Treaties (adopted 23 May 1969, entered into force 27 January 1980) 1155
UNTS 331 (VCLT).

29 United Nations Treaty Series, Vienna Convention on the Law of Treaties <https://treaties.un.org/Pages/
showDetails.aspx?objid=080000028003902f&clang=_en> accessed 9 August 2023.

30 Rudolf Bernhardt, ‘Treaties’ in Rudolf Bernhardt (ed), Encyclopedia of Public International Law (7th edn, Elsevier
Science Publishers 1984) 459, B.V.


https://treaties.un.org
https://treaties.un.org
https://treaties.un.org
https://treaties.un.org
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The rules regulating treaties between States and international organisations, and
between international organisations have also been imprinted in a convention, which
has not yet entered into force.’! A third international convention with direct relevance
to treaty law is the Vienna Convention on Succession of States in Respect of Treaties,
which is in force but poorly ratified.”* All three have been drafted by the International
Law Commission (ILC). The ILC is also responsible for several non-binding
instruments which contribute to the overall study and scope of the law of treaties, such
as the 2011 ‘Draft Articles on the Effects of Armed Conflicts on Treaties’,>* the 2016
‘Draft Conclusions on Subsequent Agreements and Subsequent Practice in Relation to
the Interpretation of Treaties’,** and the 2017 ‘Draft Guide to Provisional Application
of Treaties’.”

B. THE NATURE AND CHARACTER
OF TREATY LAW

I. TREATY LAW IN CONTEXT AND OF THE TIMES

Treaty law forms part and parcel of the ‘nuts and bolts’ of international law. As such, it is
interwoven with almost every field of international law. For example, while treaties are
traditionally concluded between States, the role of non-State actors, broadly speaking,
has increasingly brought about new questions. Non-governmental organisations,
although without legal capacity to conclude treaties, have, and continue to play, a
growing role in the drafting and negotiating of treaties.”” Likewise, as entities capable

of legal personality, questions arise as to what extent non-governmental organisations
derive obligations under treaty law, such as universal and regional human rights treaties.

It 1s also worth noting that treaty law, although its progressive development and
codification enhances clarity, is not without controversy and ambiguity. Worthy

of recollection is the fact that at the time the VCLT was negotiated and eventually
adopted, not all States we see today were independent. Any consideration of the VCLT

31 UNGA ‘Vienna Convention on the Law of Treaties between States and International Organizations or
between International Organizations’ (adopted 21 March 1986, not yet in force) UN Doc A/CONE129/15
(‘VCLTIO).

32 Vienna Convention on Succession of States in Respect of Treaties (adopted 23 August 1978, entered into force
6 November 1996) 1946 UNTS 3.

33 ILC, ‘Draft Articles on the Effects of Armed Conflicts on Treaties’ (2011) 1I(2) UN.Y.B.I.L.C. 107.

34 ILC, ‘Draft Conclusions on Subsequent Agreements and Subsequent Practice in Relation to the Interpretation
of Treaties’ (2018) 1I(2) UN.Y.B.LL.C. 24.

35 ILC, ‘Draft Guidelines and Draft Annex Constituting the Guide to Provisional Application of Treaties’ in
(2021) 11(2) U.N.Y.B.LL.C.

36 On non-governmental organisations, see He Chi, § 7.6, in this textbook.

37 See for example Maiara Giorgi, ‘The Role of Non-Governmental Organizations in the Process of International
Treaty Making’ (2019) 19 AMDI 153; Kal Raustiala, ‘NGOs in International Treaty-Making’ in Duncan B
Hollis (ed), The Oxford Guide to Tieaties (2nd edn, OUP 2020) 173.
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as a treaty regulating other treaties must therefore bear in mind its historical context.
By this token, it has been pointed out that applying a purely positivist approach to the
VCLT would marginalise its role in international law.*®

These difficult issues more often than not transcend the VCLT itself, plaguing by

extent the entirety of the law of treaties. Consider for example the effect of treaty-
making before the era of human rights and the adoption of the VCLT. The partitioning
of Africa was in many ways effected through treaty law. Despite what were in fact
treaties which ultimately laid claim to territory and to the detriment of peoples of that
territory, they were not necessarily directed at the various peoples they were negotiated
with, but rather as ‘legal’ symbols against rival European powers.” While it is oftentimes
easy to dismiss these practices and the corresponding effects of treaty law as relegated

to the pages of history, the potential for these effects remains today.* Indeed, while a
fundamental principle of treaty law is that treaties are to be negotiated and implemented
in good faith, there remain numerous cases even today where the law of treaties has
fallen short of this expectation.

Il. DEFINING TREATIES

Article 2(1)(a) VCLT defines a treaty as ‘an international agreement concluded between
States in written form and governed by international law, whether embodied in a
single instrument or in two or more related instruments and whatever its particular
designation’ (article 2(1)(a) VCLT).

1. An International Agreement Concluded Between States

‘Every State possesses capacity to conclude treaties’.*! Although reference is made
in the VCLT exclusively to States, the definition of treaties extends to international
organisations.*” Until such a time as the 1986 VCLTIO enters into force, which

is admittedly very similar to the VCLT, such treaties are based on other sources of
international law, in particular customary international law.*

Of course, it is not States as such but their representatives that conclude treaties. In
order to be able to legally and validly do so, the State must have provided them with
a document bestowing ‘full powers’ (article 2(1)(c) VCLT). Such a document is
unnecessary for heads of State, heads of government, ministers of foreign affairs, and

38 See e.g. European Commission for Democracy Through Law, ‘Human Rights Treaties and the Vienna Convention
on the Law of Treaties — Conflicts or Harmony’ (7-8 October 2005, Coimbra) CDL-UD(2005)014rep.

39 Saadia Touval, ‘Treaties, Borders and the Partition of Africa’ (1966) 7(2) JAH 280.

40 Baron FM van Asbeck, ‘International Law and Colonial Administration’ (1953) 39 Transactions of the Grotius
Society 5, 8. See also broadly, Antony Anghie, “The Evolution of International Law: Colonial and Postcolonial
Realities” (2006) 27(5) TWQ 739.

41 Article 6 VCLT.

42 On international organisations, see Baranowska, Engstrom, and Paige, § 7.3, in this textbook.

43 Alina Kaczorowska, Public International Law (4th edn, Routledge 2010) 89-90. See also article 3(b) VCLT.

—_
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on specific occasions for other high-ranking State representatives, such as heads of
diplomatic missions (article 7(2) VCLT). A State may exceptionally endorse and validate
the acts of an unauthorised representative ex post facto (article 8 VCLT).

2. In Written Form

For an international agreement to be called a treaty, it must be in written form, but not
necessarily on paper. This is exactly the feature that renders treaties the most predictable
and hence reliable source of public international law. Oral international agreements are
not treaties as per the VCLT, but they may still have legal effects.*

3. Whether Embodied in a Single Instrument
or in Two or More Related Instruments

Treaties are usually contained in a single document, but they do not need to be.
Exchange of letters (diplomatic notes), and even records of meetings between State
representatives may constitute treaties if the intention of the parties was to create
through them binding effects under international law.*

4. Governed by International Law

The intention to establish obligations and/or rights under international law is a key
requirement. States (and international organisations) are free to sign contractual
agreements governed by national law (e.g. for leasing an embassy’s premises), which
cannot be considered treaties. They are also free to enter international agreements not
giving rise to obligations and/or rights under international law. Such agreements are
often called ‘Memoranda of Understanding’ (MoUs). However, one should not pay
too much attention to the headline of an agreement, as MoUs may be proper treaties if
the intention of the parties to give them binding effect under international law can be
discerned. This intention must be manifest within the text and context of the treaty.

5. Whatever Its Particular Designation

If an international agreement fulfils the above four characteristics, it is a treaty from a
legal point of view, whatever its name. Some of the most common names attached to
a treaty are ‘convention’, which is usually the name given to treaties prepared within
an international organisation (e.g. UN Convention on the Law of the Sea; European
Convention on Human Rights); ‘protocol’, which is in most cases a treaty that
supplements a pre-existing treaty with additional rights or obligations (e.g. Additional
Protocols to the 1949 Geneva Conventions on International Humanitarian Law);
‘charter’, which is the label preferred for the constitutive treaties of international
organisations (e.g. UN Charter); the term may also designate a document setting

44 Article 3 VCLT,; article 3 VCLTIO and Anthony Aust, ‘Vienna Convention on the Law of Treaties (1969)” Max
Planck Encyclopedia of International Law (March 2023) para 12. See also broadly, Kelvin Widdows, ‘On the Form
and Distinctive Nature of International Agreements’ (1981) 7(1) Aust YBIL 114.

45 See Jan Klabbers, ‘Qatar v. Bahrain: The Concept of “Treaty” in International Law’ (1995) 33(3) AdV 361.
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out rights or privileges (e.g. EU Charter of Fundamental Rights, African Charter on
Humans and Peoples’ Rights); and the treaty establishing an international court or
tribunal is often called a ‘statute’ (e.g. ICJ Statute; ICC Statute).

The word ‘covenant’ originates in religious scripts and traditionally refers to a solemn
promise to engage in or refrain from a specified action. In international law it is used
in the title of two major human rights conventions: International Covenant on Civil
and Political Rights ICCPR) and the International Covenant on Economic, Social
and Cultural Rights (ICESCR).* The label ‘pact’, more common during the inter-
war period, seems to connote a deal, that is not only legally but also morally binding
(e.g. 1928 Kellogg-Briand Pact for Renunciation of War as an Instrument of National
Policy). Finally, the term ‘agreement’ is used as an umbrella term covering both treaties
and other instruments not meeting the VCLT criteria. In a narrow sense, an agreement
is usually employed for treaties of a technical or administrative character.

Ill. CLASSIFICATION OF TREATIES

Treaties establishing mutual rights and obligations between two parties are classified as
bilateral. The great bulk of international treaties are bilateral in nature, with extradition
treaties being one example.*” A multilateral treaty is, on the other hand, a binding
international agreement between many parties.” A treaty between more than two but
still not many parties can also be classified as plurilateral.

Most bilateral and plurilateral treaties merely create mutual rights and/or obligations

for their parties, similarly to typical contracts of domestic law (contractual treaties).
Although multilateral treaties also establish binding rights and/or obligations, most of
them may eventually create, modify, elucidate, and stabilise, or progressively develop
international law more generally (law-making treaties).” To be sure, several multilateral
treaties purport to do so. The distinction between ‘contractual treaties’ and ‘law-making
treaties’ is not always obvious.

IV. OBSERVANCE AND APPLICATION OF TREATIES

The whole branch of international treaty law is premised on the fundamental legal
principle of pacta sunt servanda (Latin: ‘agreements must be respected’). Article 26 VCLT
enunciates that ‘[e[very treaty in force is binding upon the parties to it and must be

46 International Covenant on Civil and Political Rights (adopted 16 December 1966, entered into force 23
March 1976) 999 UNTS 171; International Covenant on Economic, Social and Cultural Rights (adopted 16
December 1966, entered into force 3 January 1976) 999 UNTS 3.

47 E.g. Extradition Treaty Between the Argentine Republic and the Republic of Peru (11 June 2004) 2446
UNTS 259.

48 See e.g. the African Charter on Human and Peoples’ Rights (adopted 27 June 1981, entered into force 21
October 1986) 1520 UNTS 217.

49 See Catherine Brolmann, ‘Law-Making Treaties: Form and Function in International Law’ (2005) 74 Nordic

Journal of International Law 383.
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performed by them in good faith’. A change of government does not release the State from
its treaty obligations, unless the new government can raise a valid ground for the termination
of the treaty, as discussed below. Besides, ‘[a] party may not invoke the provisions of its
internal law as justification for its failure to perform a treaty’ (article 27 VCLT).

The flip side to that is the principle pacta tertiis nec nocent nec prosunt (Latin: ‘agreements
neither injure nor benefit third parties’). This is enshrined in article 34 VCLT,
according to which a ‘treaty does not create either obligations or rights for a third State
without its consent’. When parties to a treaty intend to impose an obligation on third
parties, the latter must accept the obligation in writing (article 35 VCLT). If a treaty
provision acquires the status of a customary rule of international law, it then becomes
binding on third parties, even without their expressed consent.”

The question of whether treaties are directly binding on individuals or other non-State
actors is of marked importance in the context of international human rights law

and international criminal law, but has yet to be doctrinally settled.®" Finally, unless
otherwise agreed by their parties, treaties do not apply retroactively.>

C. TREATY-MAKING
I. DRAFTING AND NEGOTIATION

Before adopting a bilateral treaty, States normally hold a series of meetings of diplomats
and legal experts who negotiate and draft the terms of the treaty. Multilateral treaties,
especially ‘law-making treaties’, are negotiated at international conferences, usually
summoned by international organisations. At international conferences, where
negotiations are more difficult due to the number of participants, States often debate
based on optional draft texts prepared by committees of experts, such as the ILC. The
drafting process of a treaty may take many years. States are free to decide the place, time
frames, setup, and rules of procedure of a conference. The VCLT only stipulates that,
unless participants decide otherwise, the minimum requirement for the adoption of the
text of a treaty at an international conference is a two-thirds majority of the ‘States present
and voting’.> In practice, States resort to voting only if consensus appears impossible.

Il. SIGNATURE

Successful negotiations conclude with the adoption of the text of the treaty and its
recognition as authentic and definitive.** The most common way for authenticating

50 See article 38 VCLT; on customary international law, see Stoica, § 6.2, in this textbook.

51 See Christine Chinkin, Third Parties in International Law (OUP 1993); Marko Milanovié, ‘Is the Rome Statute
Binding on Individuals? (And Why We Should Care)’ (2011) 9 JICJ (2011) 21.

52 Article 28 VCLT.

53 Article 9(2) VCLT.

54 Article 10 VCLT.
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the finalised text of a treaty is its signature. Signing a treaty is an expression of a
government’s intention to render the treaty binding for its State in due course.
Nonetheless, the signature alone seldom establishes the consent of States to be bound
by the treaty and an additional step is required (see next section).” Binding agreements
from the point of signature are called ‘treaties in simplified form’ or ‘executive
agreements’. They mostly concern bilateral matters of technical nature or of minor
importance. It is still debated whether such treaties are legally or politically binding.
Ordinarily, it is evident from the text of the treaty when no further steps are required.

The signature entails the legal obligation of the signatory ‘to refrain from acts which would
defeat the object and purpose of a treaty’ until the ratification of the treaty, or until the
signatory ‘shall have made its intention clear not to become a party to the treaty’ (article 18
VCLT). This interim obligation is vague and open to contradictory interpretations.>

11l. CONSENT TO BE BOUND

As a matter of rule, States establish on the international plane their consent to be bound
by a treaty through the acts of ‘ratification’, ‘acceptance’, ‘approval’, or ‘accession’,
although ‘any other [agreed] means’ are an option (articles 2(1)(b) and 11 VCLT).

A second step after signature offers the required time to reconsider the treaty, eventually
to submit it to parliamentary scrutiny and approval, or to enact respective legislation.

It may take many years between signature and ratification, as there are no general time
limits, unless the treaty specifies them. After all, States are under no obligation to ratify
a treaty that they have signed.

Ratification of bilateral treaties occurs through the exchange of documents called
‘instruments of ratification’, which are issued by the competent authorities of the
contracting States. A mere mutual notification of completion of all domestic procedures
that give effect to the treaty may in routine cases replace the ceremonial exchange of
instruments.

Treaties remain commonly open for signature until an arranged date. States that did

not exist or sign the treaty before that date can still adhere to the treaty if the treaty

or its parties allow it.”” The international act with which a State avails itself of the
opportunity to become a party to a treaty previously adopted by another is called
‘accession’. It consists of an expression to be bound by a treaty and hence has the same
legal effect as ratification.®® It usually happens after the treaty has entered into force, but,
depending on the treaty, it can also take place before.

55 Article 12 VCLT.

56 See Paul Gragl and Malgosia Fitzmaurice, ‘The Legal Character of Article 18 of the Vienna Convention on the
Law of Treaties’ (2019) 68(3) ICLQ 699.

57 Article 15 VCLT.

58 See article 2(1) VCLT.
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BOX 6.1.2 Advanced: Acceptance, Approval

The acts of 'acceptance’ and ‘approval’ equally establish at the inter-State

level the consent of States to assume treaty obligations and rights. In other
words, they do not differ from ‘ratification’ from a legal perspective. Their
difference is basically one of preferred terminology, the terms ‘acceptance’ and
‘approval’ being mostly used by States without a constitutional duty of treaty
ratification. Besides, some constitutions provide for the possibility to accept a
treaty by a mere executive action, before all domestic procedures for a formal
ratification have been completed. When international organisations express their
consent to be bound by a treaty, the term ‘act of formal confirmation’ replaces
the word 'ratification’.

Ratification, acceptance, approval, or accession of multilateral treaties is accomplished
with the deposit of the respective instruments with the depositary.®® The depositary

is one or more States, an international organisation, or the secretary-general of an
international organisation, especially the UN.* The depositary is normally designated
by the treaty, among others to keep custody of the original text of the treaty, to collect
all documents or communications relating to it, and inform respectively all parties
concerned.®!

IV. ENTRY INTO FORCE

Ratification does not signify an immediate assumption of the obligations and/or

rights emanating from the treaty, which only begins when the treaty enters into force.
After the ratification and before the entry of the treaty into force, States must still
‘refrain from acts which would defeat the object and purpose of a treaty’, provided

that such entry into force is not unduly delayed (article 18(b) VCLT). Although it is
very infrequent, States that have ratified a treaty may freely withdraw their consent to
be bound before the treaty becomes operative. There may also be transitional clauses,
dealing for instance with the permissibility of reservations, that take effect from the
adoption of the treaty, as discussed below. Most treaties contain a clause specifying when
and how they will come into force.*

59 Article 16 VCLT.

60 Article 76 VCLT.

61 Articles 76=79 VCLT. See for example article 110(2) UN Charter.

62 E.g. article 308(1) UN Convention on the Law of the Sea: “This Convention shall enter into force 12 months

after the date of deposit of the sixtieth instrument of ratification or accession’.
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BOX 6.1.3 Advanced: Entry Into Force Clauses

Although there are several variations, such clauses typically stipulate a minimum
number of ratifications (and sometimes accessions) necessary to trigger the entry
into force. Some of them contain additional conditions, such as a list of specific
States that must figure on the ratifications table, or an additional short period of
time to elapse after the last required ratification. In absence of such a clause and
of a related agreement by the signatories, the treaty cannot take effect before all
of them have ratified it. This is to guarantee a certain degree of reciprocity.

Bilateral treaties often enter into force at the time the two parties exchange the
ratification instruments, while treaties in simplified form can readily come into force
immediately after signature. In case of an accession, the treaty enters into force for the
acceding party on the date of the deposit of the accession instrument, or after a short
period of time, if there was a corresponding provision with respect to the initial entry
into force of the treaty.®?

V. REGISTRATION AND PUBLICATION

Article 102 UN Charter requires that ‘every treaty and every international agreement
entered into by any Member of the United Nations . . . shall as soon as possible be
registered with the Secretariat and published by it’. Registration and publication with
the UN Treaty Series is meant to eradicate the conflictual dynamic of secret diplomacy
and to enable public access. The UN Charter warns that unregistered international
agreements cannot be invoked before any organ of the UN, including the IC]J (article
102(2)). However, the practice of UN organs is less strict than the rule.

Registration should not be confused with a deposit of a ratification instrument with the
UN Secretary-General. Treaties and international agreements can only be registered
with the UN after their entry into force. The registration and publication duty extends
to cases of treaty amendments. The registration by just one party to the treaty is
adequate, while multilateral treaties are registered by their depositary.®* The UN does
not impose any time constraints for registration. More importantly, ‘non-registration

or late registration . . . does not have any consequence for the actual validity of the
agreement, which remains no less binding upon the parties’.®® Vice versa, the act of

registration cannot turn a non-binding international agreement into a binding treaty.

63 Article 24(3) VCLT.

64 Article 77 VCLT; on the institution of the ‘depositary’ see supra C.III.

65 Case Concerning Maritime Delimitation and Territorial Questions between Qatar and Bahrain (Qatar v
Bahrain) (Jurisdiction and Admissibility) [1994] IC] Rep 112 para 29.
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VI. ALTERATIONS

1. Amendments

An amendment is a change of one or more treaty provisions, usually with the aim of
updating or enhancing the treaty regime. Given that amendments affect all parties to the
treaty, they must obtain the consent of parties to be bound by the amended provision.
Thus, amendments are negotiated, signed, ratified, brought into force, registered, and
published. Some treaties require unanimity for an amendment to pass. If amendments
can pass with a majority, parties that do not express their consent to be bound by the
amendment remain bound by the previous provision, in conformity with the principles
pacta tertiis nec nocent nec prosunt and pacta sunt servanda.®® However, new parties acceding
the treaty must accept the treaty as amended.®”” Between the parties that have ratified the
amendments or acceded the amended treaty, and those that have not ratified them, it is
the old provision that remains effective. The more parties to a treaty, the more difficult
its amendment. This is why many multilateral treaties lay down specific amendment
procedures and requirements, which may deviate from the above canon.

2. Reviews and Revisions

Some treaties provide an alternative ‘review’ or ‘revision’ procedure, which refers to
updating the whole or parts of the treaty at a new diplomatic conference with the
participation of all parties. Review or revision takes place after a provided number of
years, or following a majority vote.®®

3. Modifications

Furthermore, ‘two or more of the parties to a multilateral treaty may conclude an
agreement to modify the treaty as between themselves alone if: (a) the possibility of
such a modification is provided for by the treaty; or (b) . . . not prohibited by the treaty’
(article 41 VCLT). The original treaty provisions remain applicable between those few
parties and all other parties. The modification must not affect the rights and/or rights
of other parties under the treaty, and must not be incompatible with the object and

purpose of the treaty as a whole.*

D. TERMINATION AND INVALIDITY OF TREATIES
I. TERMINATION AND SUSPENSION

A treaty may be terminated or suspended in several situations. The termination
permanently releases the parties from any obligation to perform the treaty.”” The

66 Article 40(4) VCLT.

67 Article 40(3) VCLT.

68 See for instance article 109 UN Charter or article 123 ICC Statute.
69 Article 41 VCLT.

70 Articles 70 and 72 VCLT.
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suspension releases them from their treaty obligations temporarily. However, the
termination ‘does not affect any right, obligation or legal situation of the parties created
through the execution of the treaty prior to its termination’ (article 70(1)(b) VCLT). It
is also immaterial when there exists a parallel customary rule of international law, which
continues being biding on States. Besides, ‘[d]uring the period of the suspension the
parties shall refrain from acts tending to obstruct the resumption of the operation of the
treaty’ (article 72(2) VCLT).

1. Consent Based

A treaty may be terminated or suspended with the consent of all its parties.”' Likewise, if all
parties to a treaty adopt a new substitute treaty, the earlier treaty impliedly loses its effect.”
However, the old treaty remains effective if not all its parties adhere to the new one.

Should only some of the parties no longer intent to be bound by a treaty, they may
denounce it or withdraw from it, but only if such a possibility is expressly allowed,
implied by the nature of the treaty, or predicated on the established consensual intention
of the parties.”” In any event, a party wishing to exit a treaty must give notice of its
intention at least one year in advance.”* The term ‘denunciation’ is mostly used with
reference to bilateral treaties, whereas ‘withdrawal’ usually describes the retreat from a
multilateral treaty, which continues being in force among the rest of its parties.

There is also the possibility that the treaty itself contains an expiration date, or a clear
goal, the achievement of which terminates the agreement. Nonetheless, a treaty does
not terminate merely because it has not reached the required ratifications number for its
entry into force.”

2. After a Material Breach of the Treaty

The operation of a treaty can also be terminated or suspended because of its material
breach. The VCLT defines a material breach as ‘(a) a repudiation of the treaty not
sanctioned by the present Convention; or (b) the violation of a provision essential to the
accomplishment of the object or purpose of the treaty’ (article 60(3) VCLT).

A material breach, regardless of its gravity, does not in itself terminate or suspend the
treaty. It only entitles innocent parties to pursue the termination or suspension of
the treaty in whole or in part, in accordance with a predetermined procedure.” The
consequences of a material breach depend on the bilateral or multilateral nature of
the treaty.”” A breach of a multilateral treaty is more probable to temporarily render

71 Articles 54 and 57 VCLT.

72 Article 59 VCLT.

73 See article 56 VCLT.

74 Article 56(2) VCLT.

75 Article 55 VCLT.

76 Articles 60 and 6568 VCLT.
77 Article 60 VCLT.
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the treaty ineffective between the injured and the defaulting State, rather than lead to a
comprehensive termination of the treaty.

The party that breached the treaty cannot invoke its own wrongdoing to terminate or
suspend the treaty. Neither can a party pursue the termination or suspension of a treaty
invoking the material breach of another treaty.”® Besides, ‘treaties of a humanitarian
character’, including human rights treaties, cannot be terminated or suspended on such
grounds (article 60(5) VCLT). If a material breach of a treaty causes harm to a State,
secondary rules of State responsibility apply, irrespective of whether the harmed State

pursues the termination or suspension of the breached treaty.”

3. Due to a Fundamental Change of Circumstances

On demand of several drafting States, the VCLT did not exclude the termination of

or withdrawal from a treaty due to a fundamental change of circumstances which has
rendered the execution of treaty obligations unexpectedly onerous or unfair. However,
to keep it in line with the primordial principle of the sanctity of treaties (pacta sunt
servanda), the VCLT sets a high threshold for the application of the so-called rebus sic
standibus (Latin: ‘so long as things stand’) clause.®” The ICJ has also consistently upheld a
very restrictive approach.®!

Such a pleading can only be made if cumulatively (1) the change is fundamental; (2)
could not have been foreseen; (3) has ‘radically’ transformed the extent of obligations
still to be performed under the treaty into something different from what originally
agreed; and (4) the specific circumstances at the time of the conclusion of the treaty
constituted an essential basis of the consent of the parties to be bound by the treaty.

Additionally, this ground of termination is inapplicable to treaties establishing a boundary.
‘A boundary established by treaty thus achieves a permanence which the treaty itself
does not necessarily enjoy’.® It is furthermore unavailable to any party that induced the
fundamental change by not performing its duties towards the other treaty parties.®

4. Due to Supervening Impossibility of Performance

A less controversial ground for termination/withdrawal is ‘the permanent disappearance or
destruction of an object indispensable for the execution of the treaty’, which unexpectedly
renders its performance not simply onerous or unfair, but impossible.** If the supervening
impossibility of performance is temporary, it can only lead to the suspension of the treaty.

78 Case Concerning the Gabcikovo-Nagymaros Project (Hungary v Slovakia) (Merits) [1997] ICJ] Rep 7 para 106.

79 On State responsibility, see Arévalo-Ramirez, § 9, in this textbook.

80 Article 62 VCLT.

81 Gabtikovo-Nagymaros (n 52) para 104.

82 Case Concerning the Territorial Dispute (Libyan Arab_Jamahiriya v Chad) (Merits) [1994] ICJ Rep 6 para 73; see also
article 11 Vienna Convention on Succession of States in Respect of Treaties.

83 Article 62(2) VCLT.

84 Article 61(1) VCLT.
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Once again, if a party contributed to the occurrence of such a situation, it cannot itself
pursue the termination/suspension of the treaty on this ground.® The submergence of
an island under the sea level, or the natural desiccation of a river as an effect of climate

change, may be scenarios giving rise to such a termination/suspension ground.

5. Armed Conflicts

The VCLT sets forth that

[the severance of diplomatic or consular relations between parties to a treaty
does not affect the legal relations established between them by the treaty except
insofar as the existence of diplomatic or consular relations is indispensable for the
application of the treaty.

(article 63 VCLT)

However, the effects of armed conflicts on treaties fall outside the scope of the
% The ILC has attempted, to prepare a set of non-binding Draft Articles
on the matter.” The general principle is that the outbreak of an international armed

Convention.

conflict, or a non-international armed conflict in which governmental authorities take
part, may terminate or suspend a treaty as between States parties to the conflict or as
between a State party to the conflict and a State that is not — but not necessarily.®

However, there are a number of treaties, ‘the subject matter of which involves an
implication that they continue in operation, in whole or in part, during armed
conflict’.®” Such are, by way of illustration, multilateral ‘law-making treaties’, treaties
creating permanent regimes, especially treaties establishing boundaries, treaties for the
international protection of human rights, treaties on international criminal justice,
treaties relating to the international protection of the environment or to international
watercourses and aquifers, treaties creating international organisations, treaties relating
to diplomatic and consular relations, treaties relating to the international settlement of
disputes, and of course treaties regulating the conduct of hostilities.”

6. Other Grounds

Article 64 VCLT foresees an additional termination ground, namely the emergence of a
new peremptory norm of general international law (jus cogens).” In such an event, ‘any
existing treaty which conflicts with that norm becomes void and terminates’ (articles 64
and 44(3) VCLT).

85 Article 61(2) VCLT.

86 Article 73 VCLT.

87 ILC, ‘Draft Articles on the Effects of Armed Conflicts on Treaties’ (2011) I1(2) Yearbook of International Law
Commission 107.

88 Ibid articles 2(b) and 3 ILC Draft Articles on the Effects of Armed Conflicts on Treaties.

89 Ibid article 7.

90 Ibid annex.

91 On the concept of jus cogens, see article 53 VCLT; see also Eggett, § 6 and Stoica, § 6.2.D.1,, in this textbook.
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Article 42 VCLT suggests that the enumerated termination/suspension grounds are
exclusive. However, it is debatable whether by means of customary international law, or
as forms of implied consent, desuetude or obsolescence constitute additional grounds.
The former refers to a consistent practice of the parties to a treaty that runs counter to
their treaty obligations. The latter refers to the expiration of the treaty through disuse.
Another debatable termination ground is the full performance of a treaty when the
treaty itself does not explicitly provide for such eventuality. Finally, it is only logical
that a bilateral treaty comes to an end when one of the two State parties loses its
international legal personality, unless of course there is a successor State.

Il. INVALIDITY

Under specific circumstances, treaties may lose their validity, although this occurs very
rarely. Invalidity has different legal consequences compared to termination. While the
latter releases the parties from their treaty obligations from the point of the termination
on, invalidity exonerates the injured parties from the legal effects from the point of
conclusion of the treaty. Practically, acts having been performed in execution of a void
treaty before its invalidation may need to be reversed.”” However, claims of reversal
cannot be made by a party that has generated the grounds for the invalidity.”®

1. Absolute Grounds for Invalidity

The VCLT enumerates three absolute grounds for invalidity, which automatically
render the treaty null and void. First, a treaty is void when the consent of a State to

be bound by the treaty has been a product of coercion of a representative of a State
through acts or threats directed against him or her.”* Second, a treaty is void when the
consent is a product of coercion of the State itself by the illegal threat or use of force ‘in
violation of the principles of international law embodied in the Charter of the United
Nations’ (article 52 VCLT). The last words exclude any legal threat or use of force

after an authorisation of the UN Security Council or in self-defence.”® Only military
use of force gives rise to invalidity. A treaty cannot be invalidated if a State has been
compelled, say, under the pressure of economic sanctions, or the political pressure from

96

a former coloniser.”® Third, a treaty is void if, at the time of its conclusion, it conflicted

with an existing jus cogens rule.””

2. Relative Grounds for Invalidity

The VCLT also lists five relative grounds for invalidity. They do not immediately nullify
the treaty, but rather give a State the right to retrospectively annul its consent to be

92 Article 69(2) VCLT.

93 Article 69(3) VCLT.

94 Article 51 VCLT.

95 On the use of force, see Svicevic, § 13, in this textbook.

96 ‘Declaration on the Prohibition of Military, Political and Economic Coercion in the Conclusion of Treaties’
annexed to the ‘Final Act of the Vienna Conference on the Law of Treaties’ UN Doc A/CONE39/26.

97 Article 53 VCLT. On jus cogens, see also Eggett, § 6 and Stoica, § 6.2.D.1., in this textbook.



SOURCES OF INTERNATIONAL LAW 175

bound by that treaty. This would practically mean the nullification of a bilateral treaty,
or a withdrawal of the victim State from a multilateral treaty with retrospective effect.
In the latter scenario, though, the rights and obligations of other treaty parties would
remain unaffected.” Contrary to the consequences of absolute grounds, there is the
possibility for severing the clauses to which the relative grounds are related, instead for
nullifying the whole treaty.”

Relative grounds are the following:

(a) A 'manifest’ violation of ‘fundamental” internal law provisions regarding
competence to conclude treaties (article 46(1) VCLT). The VCLT goes on to
clarify that ‘[a] violation is manifest if it would be objectively evident to any State
conducting itself in the matter in accordance with normal practice and in good
faith’ (article 46(2) VCLT). The term ‘fundamental’ points to constitutional or
equivalent rules.

(b) Omission by a State representative to observe specific restrictions on authority to
express the consent of their State, on the precondition that the other negotiating
parties had been duly notified (article 47 VCLT).

(c) An error that ‘relates to a fact or situation which was assumed by [the affected]
State to exist at the time when the treaty was concluded and formed an essential
basis of its consent to be bound by the treaty’ (article 48(1) VCLT). Had the error
been foreseeable or caused by the affected State itself, it cannot be invoked as
a ground for invalidity. The same is true if the error relates only to the wording of
treaty text (articles 48(2) and 48(3) VCLT).

(d) Fraudulent conduct of another negotiating State (article 49 VCLT).

(e) Corruption of a representative of the affected State, directly or indirectly by another
negotiating State (article 50 VCLT).'®

E. RESERVATIONS TO TREATIES
I. RESERVATIONS
Article 2(1)(d) VCLT defines a reservation as

a unilateral statement, however phrased or named, made by a State, when signing,
ratifying, accepting, approving or acceding to a treaty, whereby it purports to
exclude or to modify the legal effect of certain provisions of the treaty in their
application to that State.

Reservations are one way in which States express their disagreement with certain
provisions and exclude their legal effect. States disagreeing with one or several

98 Article 69(4) VCLT.
99 Article 44(4) VCLT.
100 Article 50 VCLT.
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provisions with may thus nonetheless adopt and ratify the treaty without compromising
its entirety. For such reasons, reservations provide a compromise whereby, especially for
multilateral treaties, they can achieve widespread adoption and acceptance by numerous
States.!™

While reservations are a useful tool for States in excluding or modifying a treaty’s legal
effects, there are certain cases where reservations are prohibited. This concerns three
situations:

» If the reservation is incompatible with the object and purpose of a treaty;
» If the reservation is prohibited by the treaty; or
o If the treaty provides only for specified reservations and the reservation in question falls be-

yond the scope of such specified reservation.'"?

These limitations are for the most part reasonable. For example, reservations which are
incompatible with the object and purpose of a treaty could render the very logic behind
the treaty void.

Where a treaty expressly provides for reservations, there is no need for other States
party to the treaty to accept the reservation made by one of the State parties.'® In some
cases, however, State parties to a treaty may need to accept reservations. If, for example,
there is a limited number of negotiating States and the object and purpose of the treaty
requires its application to all the parties as an essential condition of their consent, then
reservations made to such treaty need to be accepted by all parties.'™ Another scenario
where reservations need to be accepted is where the treaty in question is a constituent
instrument of an international organisation, in which case a competent organ of that
organisation needs to accept the reservation.'”

Reservations and objections to reservations may be withdrawn at any time and do not
require the consent of any State which had previously accepted such reservation.'

Some treaties explicitly prohibit reservations. For example, article 25 of the
Kyoto Protocol provides that ‘[n]o reservations may be made to this Protoco
Another example is article 120 of the Rome Statute of the International Criminal
Court.'®

1’ 107

101 Kaczorowska (n 43) 98.

102 Cf. article 19 VCLT.

103 Article 20(1) VCLT.

104 Article 20(2) VCLT.

105 Article 20(3) VCLT.

106 Article 22 VCLT.

107 Kyoto Protocol to the United Nations Framework Convention on Climate Change (adopted 11
December 1997, entered into force 16 February 2005) 2303 UNTS 162.

108 Rome Statute of the International Criminal Court (adopted 17 July 1998, entered into force 1 July 2002)
2187 UNTS 3.
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Il. INTERPRETATIVE DECLARATIONS

Another unilateral statement which a State can make when joining a treaty is an
interpretative declaration. Interpretative declarations are statements in which a State
indicates or clarifies what it understands to be the scope or nature of specific treaty
provisions. Interpretative declarations do not modify the provisions of a treaty but
may later be followed by other States in how they too interpret certain provisions of
that treaty.

Beyond the standard interpretative declaration, a State may also make a conditional
interpretative declaration. Such a declaration signals that a State does not wish to

be bound by certain provisions unless a specific interpretation is accorded to those
provisions. Conditional interpretative declarations are therefore subject to the same rules

as reservations.'"”

The distinction between reservations, interpretative declarations, and conditional
interpretative declarations in practice is often not clear-cut. States sometimes use
ambiguous language when entering these unilateral statements, ultimately making it
difficult to determine their intention.

F. INTERPRETATION OF TREATIES
I. INTERPRETATIVE AUTHORITIES

As with many other areas of treaty law, the interpretation of treaties is no simple task.
As a body of provisions usually drafted and negotiated over long periods of time, and
which apply to numerous States with binding legal effect, the interpretation of treaties
is one of the most crucial aspects concerning the law of treaties.

One of the starting points in discussing treaty interpretation is precisely

who has the authority to interpret treaties. Given that treaties are legal texts

distinct from the domestic laws of States, it is necessary to understand both

who may interpret them and precisely how they are to be interpreted. In principle,
every application of a treaty implies interpretation; it would not be possible to apply
the provisions of a treaty without first reading and interpreting its provisions.''’
On this basis, all entities concerned with the treaty in question engage in its
interpretation. Actors who have the competence to interpret treaties and their
provisions besides States include international organisations, international courts,
and domestic courts.

109 ILC, ‘Guide to Practice on Reservations to Treaties’ (2911) I1(2) Yearbook of the International Law
Commission 26.

110 Oliver Dorr, ‘Chapter 317 in Oliver Dorr and Kirsten Schmalenbach (eds), Vienna Convention on the Law of
Tieaties: A Commentary (2nd edn, Springer 2018) 567-568.
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Il. GENERAL RULE OF INTERPRETATION

Article 31 VCLT provides the general rule of interpretation of treaties. It reflects
customary international law and embodies a multifaceted approach to interpreting
treaties.'"! Treaties are first and foremost to be interpreted in good faith, and the
ordinary meaning of terms are to be used in context and in light of a treaty’s object and
purpose.''? The interpretation of a treaty includes its context, which in addition to the
main text, preamble, and annexes also includes other agreements which relate to the
treaty made between the parties in connection with the treaty, or an instrument made
between one or more parties in connection with the treaty accepted by other parties as
an instrument to the treaty.

In addition, context includes subsequent agreements and practice of State parties
regarding the interpretation of a treaty. This may clarify how they interpret it and even
indicate that they consider such an interpretation effective for purposes of applying its
provisions. It also makes perfect sense that given the wording of article 31(1), special
meaning is given to terms only if the parties so intended. In practice, most treaties
usually start with a section defining terms used with the treaty, in this way clarifying
how such terms are not only understood in the context of the treaty, but how they are
applied throughout its provisions.

One of the reasons behind the interpretation of treaties suggested by article 31 is that,
naturally by examining the very text and context of a treaty, it is presumed that a treaty
113

constitutes an authentic expression of the intentions of its parties.'” Only by examining

the treaty itself can one ascertain the intention of its drafters.
Ill. SUPPLEMENTARY MEANS OF INTERPRETATION

Beyond the general rule of interpretation, article 32 VCLT provides supplementary
means of interpretation. Certain elements may thus be used in furthering the precise
meaning of provisions if the application of the general rules prove unsatisfactory (to
the extent that ambiguities remain or the application of article 31 leads to manifest
absurdity or unreasonableness). They thus carry less weight because they are in effect
meant to complement and clarify the application of article 31."*

Supplementary means of interpretation under article 32 most commonly include
the preparatory work of a treaty, including documents related to negotiation history
between the State parties and drafting history of the treaty. Preparatory works are
usually available to the negotiating parties, thereby excluding unilateral sources and

111 Chang-Fa Lo, Tieaty Interpretation under the Vienna Convention of the Law of Treaties: A New Round of Codification
(Springer 2017) 39-44.

112 Article 31(1) VCLT,

113 Dérr (n 84) 620—624.

114 Oliver Dérr, ‘Article 32’ in Oliver Dorr and Kirsten Schmalenbach (eds), The Vienna Convention on the Law of
Tieaties: A Commentary (2nd edn, Springer 2018) 618.
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confidential sources, that may not necessarily have been introduced or made available to

other negotiating States parties.'"

IV. OTHER METHODS OF TREATY INTERPRETATION

In addition to those rules of interpretation mentioned above, there exist a number of

methods of treaty interpretation.''®

® Teleological interpretation: requires that the meaning of words and terms be interpreted in
light of the object and purpose of a treaty. In such cases, a teleological interpretation aims to
give effect to the overall aims and objectives of a treaty.

e Systematic interpretation: requires a treaty to be interpreted with the ordinary meaning of’
words and that all parts of a treaty as well as corresponding documents produced between the
parties be taken into account. Such documents would include the negotiation and drafting
history of a treaty.

® Textual interpretation: requires that the ordinary meaning of words be used to interpret
treaties, that such meaning be clear, and that upon interpretation does not lead to

unreasonable or absurd outcomes.

It is worth mentioning that other methods of interpretation may differ from those
found in the VCLT. There is no concrete position as to which method one should
adopt when interpreting treaties. Some authors take the VCLT as a point of departure,
whereas others consider either the complementary or exclusive position of other
methods of interpretation.

G. CONCLUSION

Treaty law remains one of the most fundamental fields within international law, interwoven
with almost every other branch of international law. At its core, treaty law, most notably
as represented within the VCLT, governs the application rules to international treaties.
Although treaties remain the most conclusive evidence of international cooperation, they
are not without controversy. The very nature of treaties, their negotiation and drafting,
invalidation and termination, continue to give rise to various debates in international law.
Equally so, the very interpretation of treaties in international law remains a delicate art.
The law of treaties has also been a changing field. While in the past it was a transaction of
rights and duties between States, today organisations and actors without legal capacity may
too engage with treaty law (be it in negotiation, drafting, or conclusion). Finally, it is worth
keeping in mind that treaty law’s approach in time means it has oftentimes contributed
to problems in the past. Treaty-making before the advent of human rights serves as just
one example of this, where treaty law enabled the subdivision and claiming of land and
the arbitrary separation of peoples across these lands.

115 Ibid 620-624.
116 See also Kaczorowska (n 43) 124—126.
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BOX 6.1.4 Further Readings

Further Readings

e O Dorrand K Schmalenbach (eds), Vienna Convention on the Law of
Treaties: A Commentary (2nd edn, Springer 2018)

e R Gardiner, Treaty Interpretation (2nd edn, OUP 2017)
e DB Hollis (ed), The Oxford Guide to Treaties (2nd edn, OUP 2017)
e RKolb, The Law of Treaties: An Introduction (Edward Elgar 2016)

e B Mulamba Mbuyi, Droits des Traités Internationaux: Notes de Cours a
I'Usage des étudiants en Droit (Harmattan 2009)
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§ 6.2 CUSTOMARY INTERNATIONAL LAW
VICTOR STOICA

BOX 6.2.1 Required Knowledge and Learning Objectives

Required knowledge: History of International Law; Nature and Purpose of
International Law; Consent

Learning objectives: Understanding what customary international law as a source
of international law is, and who directly and indirectly contributes towards its
formation and identification.

A. INTRODUCTION

Customary international law is unwritten; it is tacit agreement. Prior to World War II,
it represented the main mechanism through which international law was created. It has
been argued that the current framework of customary international law is, to a certain
degree, the result of a rather regionalised State practice.'”” This practice became ‘general’
by colonial domination and European resistance towards efforts of newly independent
States in the 1950s and 1960s to participate in the custom-making and codification

process on their own terms.'"®

Today, customary international law is no longer the primary, but remains one of the
most important, sources along with treaties. In times of crisis of classic treaty-making, it
is arguably even of renewed relevance, by offering binding rules irrespective of hyper-
political treaty negotiations. Article 38(1) of the Statute of the International Court of
Justice (IC])'? is essential for understanding the meaning and content of customary

international law, which rests on the implied consent of States.'®

There is much controversy around the concept, which is closely connected to the
unwritten nature of customary law and the way it comes into being. Because of its State-
centredness, the legitimacy of customary international law may seem debatable.'? One of
the main reasons for this rather convoluted understanding is that, as opposed to treaties,
the formation of customary international law does not follow a predictable path or an

117 Patrick Kelly, ‘Customary International Law in Historical Context’ in Brian Lepard (ed), Reexamining
Customary International Law (CUP 2017) 47.

118 On the history of international law, see Gonzalez Hauck, § 1, in this textbook.

119 Statute of the International Court of Justice (adopted 17 December 1963, entered into force 31 August 1965)
993 UNTS 33.

120 Vincy Fon and Francesco Parisi, ‘Stability and Change in International Customary Law’ (2009) 17 Supreme
Court Economic Review 279. On consent, see Gonzalez Hauck, § 2.2, in this textbook.

121 John Tasioulas, ‘Opinio Iuris and the Genesis of Custom: A Solution to the “Paradox” (2007) 26 Aust YBIL 199.
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exact and regulated procedure. It may seem that customary international law blooms
slowly and appears abruptly. While the traditional view is that the creation of custom
essentially entails a substantial amount of time to pass for its creation, recent doctrine
has also acknowledged the possibility for the creation of an ‘instant custom’,'* in certain
emerging domains such as space law. The United Nations General Assembly, through is

Resolutions, is also regarded as a main contributor to the creation of instant customs. '

Opver the last years, efforts to codify customary international law and systematise its
identification have certainly contributed to its understanding. Worth mentioning are
the International Law Commission’s (ILC) Draft conclusions on Identification of
Customary International Law'* and the ILA Statement of Principles Applicable to
the Formation of General Customary International Law.'*® The same is true for the
jurisprudence of the IC]J.

The aim of this chapter is to give an overview of how customary law as one of the
sources of international law is formed and identified. By doing so, it will also touch upon
some of the contemporary controversies revolving around customary international law.

B. CONSTITUTIVE ELEMENTS
OF CUSTOMARY LAW

I. GENERAL PRACTICE

1. Actions and Active Doing

The first element required to form custom is general practice. What is primarily relevant

126

is State practice.'*® States are abstract entities, with no material form through which

they could manifest their activities. High officials, such as Heads of State or Ministers,
municipal courts or legislative bodies may be viewed as the limbs through which States act
and develop practice. However, not all actions performed by States may create custom.

One classic example for the formation of customary international law is maritime law,
which was ‘almost entirely customary international law’.'”” Not only physical acts (such

122 Michael Sharf, ‘Seizing the Grotian Moment: Accelerated Formation of Customary International Law in
Times of Fundamental Change’ (2010) 43 Cornell International Law Journal 440, 445—446.

123 Ibid.

124 ILC, ‘Draft Conclusions on Identification of Customary International Law, with Commentaries’ (70th session,
30 April-1 June and 2 July—10 August 2018) UN Doc A/73/10 122—-156.

125 Committee on Formation of Customary (General) International Law, ‘Final Report of the Committee.
Statement of Principles Applicable to the Formation of General Customary International Law’ in International
Law Association Report of the Sixty-Ninth Conference (London 2000).

126 Draft Conclusion 4 (n 8) 130. See also Military and Paramilitary Activities in and Against Nicaragua (Nicaragua v
USA) (Merits) [1986] IC] Rep 14 [184].

127 Richard Barns and others, “The Law of the Sea: Progress and Prospects’ in David Freestone and others (eds),
The Law of the Sea. Progress and Prospects (OUP 2006) 22; see also North Sea Continental Shelf (Federal Republic of
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as the exercise of fishing rights or the seizure of foreign vessels) may constitute practice,

but also legal acts.'*®

lustratively, if States enact legislation to protect fish within
200 miles off their coasts, there is potential for the creation of a rule of customary

international law.!*

The distinctions between State practice and opinio juris are not always clear-cut, leading
to difficult questions in practice. Yet, this should not be regarded as negative, especially
since the way States act continues to diversify.'?’

2. Inaction and Not-Doing (Acquiescence)

Sometimes, omissions may also represent State practice, for the silence of States can
be interpreted as approval.!
Unsurprisingly, this has given rise to controversy. The IC]J has greatly contributed to

clarifying the circumstances under which this is the case. In the Temple of Preah Vihear

A State’s inaction, thus, sometimes has legal effects.

case, the Court made clear that inaction may only be read as approval or acquiescence

if ‘the circumstances called for some reaction, within a reasonable period’."*? The

ICJ confirmed its findings in other judgments and held that ‘silence may also speak,
but only if the conduct of the other State calls for a response’.'*® The ILC provides
further examples of omissions that may lead to the creation of custom: ‘abstaining from
instituting criminal proceedings against foreign State officials; refraining from exercising
protection in favour of certain naturalized persons; and abstaining from the use of
force’."** Doctrine confirms that only the omissions which are clear in their scope may
constitute relevant practice.”® Omissions must, thus, be carefully interpreted in order to
determine the true intention of the State that did not perform a particular action.

3. Statements

Regarding the value of public statements of States, different opinions exist. Some
argue that they should rather be considered under the subjective element, opinio juris.'*

Germany v Denmark; Federal Republic of Germany v the Netherlands) (Judgment) [1969] IC] Rep 3. On the law of
the sea, see Dela Cruz and Paige, § 15, in this textbook.

128 Laurence Boisson de Chazournes, ‘Qu’est-ce que la Pratique en Droit International?’ in Société francaise pour
le droit international, La pratique et le droit international: Colloque de Genéve (Pedone 2004).

129 Ibid.

130 Maria Vasquez Callo-Miiller and Iryna Bogdanova, “What Is the Role of Unilateral Cyber Sanctions
in the Context of the Global Cybersecurity Law-Making?’ (Volkerrechtsblog, 10 May 2022) <https://
voelkerrechtsblog.org/what-is-the-role-of-unilateral-cyber-sanctions-in-the-context-of-the-global-
cybersecurity-law-making/> accessed 10 August 2023.

131 Draft Conclusion 6 (n 124) 133.

132 Case concerning the Temple of Preah Vihear (Cambodia v Thailand) (Merits) [1962] IC] Rep 6.

133 Sovereignty over Pedra Branca/Pulaw Batu Puteh, Middle Rocks and South Ledge (Malaysia v Singapore) (Judgment)
[2008] ICJ Rep 12 [121].

134 Draft Conclusions (n 124) 133.

135 Maurice H Mendelson, ‘“The Formation of Customary International Law’ (1998) 272 RdC 155, 207.

136 Anthony D’Amato, The Concept of Custom in International law (Cornell UP 1971) 49; Anthea Roberts,
“Traditional and Modern Approaches to Customary International Law: A Reconciliation’ (2001) 95 AJIL 757.
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According to a more progressive view, statements (especially those of high officials)
may constitute State practice. In support of this, certain scholars point out that

some ‘important acts of state behaviour, such as recognition of another state, do not
need a physical act’.’” It has been argued that what matters is that statements may
constitute either State practice or opinio juris depending on the relevant contextual
circumstances.'® For example, a statement of a head of State or a foreign minister,
which are the actors representing the State on the international plane, may constitute
practice.'”’

4. What Does ‘General’ Mean?

A crucial question that arises is how widespread a practice must be. A universalist
perspective would mean that ‘all or almost all of the nations of the world engage in
it’."" Even if this view has certain merit, it is nearly impossible to determine if more
than 190 States have engaged in a certain practice.'*! Further, practice is rarely virtually
homogenous.'*

The ILC opted for a pragmatic but abstract solution, stating that for practice to
be general, it must be ‘sufficiently widespread and representative as well as
consistent’.' This three-pronged standard is lower; it does not require unanimity
or even majority.

a) Sufficiently Widespread

Widespread practice is generally understood as ‘existing or happening in many places
and/or among many people’.!** The ICJ has not defined the concept, nor did the ILC,
which quotes the North Sea Continental Shelf cases, in which the ICJ concluded that
the practice in question must be ‘both extensive and virtually uniform’,'* or ‘settled
practice’.'*
which the application of customary international law was at stake. The only clarification

These standards are not universal, nor were they relevant in all cases in

provided is that practice is sufficiently widespread when it is not ‘contradictory or

137 Jorg Kammerhofer, ‘Uncertainty in the Formal Sources of International Law: Customary International Law
and Some of Its Problems’ (2004) 15 EJIL 526.

138 Mendelson (n 135) 206.

139 Ibid.

140 Jack Landman Goldsmith, ‘A Theory of International Law’ (1999) University of Chicago Law School, John
M Olin Law & Economics Working Paper No. 63, 7 <https://papers.ssrn.com/sol3/papers.cfin?abstract_
id=145972> accessed 16 August 2023.

141 Ibid.

142 Niels Petersen, ‘The International Court of Justice and the Judicial Politics of Identifying Customary
International Law’ (2017) 28 EJIL 377.

143 Draft Conclusion 8 (n 124) 135.

144 “Widespread’, Cambridge Advanced Learner’s Dictionary & Thesaurus (CUP) <https://dictionary.cambridge.org/
dictionary/english/widespread> accessed 17 August 2023.

145 North Sea Continental Shelf (n 27) [74].

146 Ibid [77].
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inconsistent’.'” It would then seem that the first criterion is defined through what it is

not. In other words, practice may be widespread if it is not limited.

b) Sufficiently Representative

Representative practice is generally understood as ‘typical of, or the same as, others in

a larger group of people or things’."* At first glance, it might seem that the concept

of ‘representative’ has common features with the concept of ‘widespread’, especially
because the number of entities participating in the creation of custom is relevant in both
cases. However, in comparison, representative practice is rather qualitative, whereas

widespread practice is quantitative.

The IC]J has not addressed what ‘representative’ means. According to the ILC, it must
take into consideration the ‘various interests at stake and/or the various geographical
regions’.'* Therefore, for practice to be representative, the approach of certain States
has more weight than others.

c) Consistency

Consistency is generally understood as ‘the quality of always behaving or performing
in a similar way, or of always happening in a similar way’."” This standard implies
that practice should manifest stability over time."”" As such, if the behaviour of States

fluctuates over time, it would be difficult to identify a general practice.'™

The question,
here, is whether there is a need for uniformity of practice (complete consistency) for

the formation of custom or whether a lower standard suffices.

In the Nicaragua case, the ICJ found that complete consistency is not required and that
the corresponding practice may not be in ‘absolute conformity with the rule’.’® The
‘virtual uniformity’ concept used in the North Sea Continental Shelf is also relevant here,
even if the period of time in which it is developed is short."*

Il. ACCEPTED AS LAW (OPINIO JURIS)

For general practice to become custom, it needs, furthermore, to be performed out of a
sense of a legal obligation. The 1CJ confirmed that States must feel that they are respecting

147 Ibid.

148 ‘Representative’, Cambridge Advanced Learner’s Dictionary & Thesaurus (CUP) <https://dictionary.cambridge.
org/dictionary/english/representative> accessed 17 August 2023.

149 Draft Conclusion 8 (n 124) 135.

150 ‘Consistency’, Cambridge Advanced Learner’s Dictionary & Thesaurus (CUP) <https://dictionary.cambridge.org/
dictionary/english/consistency> accessed 17 August 2023.

151 Fon and Parisi (n 120) 283.

152 Ibid.

153 Military and Paramilitary Activities in and Against Nicaragua (n 126) [186].

154 North Sea Continental Shelf (n 127) [74].
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155

a legal obligation." This criterion is the subjective element of customary international

law, opinio juris.

How does one determine what an abstract entity such as a State believes?
Unsurprisingly, this element of custom is controversial. The ILC sheds some light
on the tools that may evidence opinio juris, such as ‘public statements made on behalf
of states; official publications; diplomatic correspondence; decisions of national
courts; treaty provisions; and conduct in connection with resolutions adopted by an

international organisation or intergovernmental conference’.'*

The distinction between acts (such as the ones enumerated above) that confirm the
perception of States to be bound by legal obligations and those evidencing actions
out of courtesy is also not clear. The ICJ, in the North Sea Continental Shelf cases,
confirmed that ‘there are many international acts, e.g. in the field of ceremonial and
protocol, which are performed almost invariably, but which are motivated only by
considerations of courtesy, convenience or tradition, and not by any sense of legal
duty’." As such, ‘it is difficult to determine what states believe as opposed to what

> 158

they say’.

These uncertainties regarding a precise way opinio juris should be determined

have led certain authors to conclude that the subjective element should be less
relevant,” and that practice should be at the forefront of identifying customary
international law. Nevertheless, it is rather generally accepted that ‘while opinio juris
confers the legal bindingness of custom, practice, it is argued, can be understood as
what provides custom with normative content’.'” In other words, while practice
provides what the norm contains, opinio juris is what confers to that norm its
binding character. Opinio juris is, thus, essential for the creation of customary
international law.

C. WHO IS BOUND BY CUSTOM?
I. THE PERSISTENT OBJECTOR

The ‘persistent objector’ doctrine captures situations in which a State expressly objects
to a rule of customary international law when that rule is in the process of formation. It
provides that, in these cases, said rule will not be applicable to that State.

155 Ibid.

156 Draft Conclusion 6 (n 8) 133.

157 North Sea Continental Shelf (n 18) [77].

158 Roberts (n 136) 757.

159 Pierro Mattei-Gentili, “The Quest for Opinio Juris: An Analysis of Customary Law, from Hart’s Social Rules
to Expectations and Everything in the Middle’ (2020) 34 Noesis 89.

160 Maiko Meguro, ‘Distinguishing the Legal Bindingness and Normative Content of Customary International
Law’ (2017) 6(11) ESIL Reflection <https://esil-sedi.eu/post_name-1149/> accessed 16 August 2023.
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The timing of contestation is relevant, because potential objections of States which
are performed after customary international law was formed are no longer relevant.
In other words, States that did not object during the formation of custom must
comply with the created rules. The role of the consistent objector doctrine is to
respect States’ sovereignty and protect them from the imposition of rules against their
will; yet, if the support for the new rule is sufficiently widespread, ‘the convoy of
the law’s progressive development can move forward without having to wait for the
slowest vessel”.'!

Il. SPECIALLY AFFECTED STATES

The ‘specially affected States’ doctrine aims to take into account the fact that some
States were ‘particularly involved in the relevant activity or most likely to be concerned
with the alleged rule’.'® For example, the rise of the level of seas and oceans imply
significant threats to small island States for multiple reasons, such as the concentration
of people and infrastructure present in coastal areas.'”® These States may be considered
as specially affected for the creation and identification of customary international law
related to sea level rise.

This is not to argue that the specially affected States are the only ones that contribute
to the creation of customary international law in a particular field. Rather, their
practice should carry more weight than the practice of States that are not in the

same position.

D. SPECIAL CUSTOMARY
INTERNATIONAL LAW

l. JUS COGENS NORMS

Jus cogens norms, or the peremptory norms of public international law, are rules
‘accepted and recognized by the international community as a whole . . . from
which no derogation is permitted’.'®* They thus reside at the top of the hierarchy
of norms. While the legal justification of jus cogens is not entirely clear, one
explanation is that they are created through custom. In other words, some
customary norms ‘are considered so vital that they cannot be contracted out of by

individual states’.!

161 International Law Association (n 125) 28.

162 Draft Conclusions (n 124).

163 Rosanne Martyr-Koller and others, ‘Loss and Damage Implications of Sea-Level Rise on Small Island
Developing States’ (2021) 50 COSUST 245.

164 Article 53 VCLT. On jus cogens, see Eggett, § 6, in this textbook.

165 Roozbeh Baker, ‘Customary International Law in the 21st Century: Old Challenges and New Debates’ (2010)
21 EJIL 177.



188 VICTOR STOICA

Il. REGIONAL CUSTOMARY INTERNATIONAL LAW

At the opposite end of the spectrum rests regional (or particular) customary international
law. By way of example, the Arbitral Tribunal in the Eritrea/Yemen Arbitration recognised

the possibility of a custom to exist on a regional or even a bilateral basis,'%

practice which
may be based upon a need for ‘respect for regional legal traditions’.'” In the Asylum case,
the ICJ accepted the possibility of regional customs to exist, even if in the case at hand it
concluded that the Colombian government did not prove the existence of such a rule.'®
In a later case, the Court emphasised the relevance of practice between two States.'®
Subsequent practice can also be taken into account when determining the content of
customary norms. In its Nicaragua judgment, the Court appeared to agree that regional

customary international law, ‘particular to the inter-American legal system’,'” exists.

E. CONCLUSION

Beyond the general assertion that custom exists of two elements, State practice and
accompanying opinio juris, there are no clear, universally applicable, and fixed rules for
the creation of customary international law. However, the lack of such parameters is not
in itself a disadvantage, given the ever-evolving nature of international law. Customary
international law is characterised by agility and has the potential to address multiple
legal frameworks: it may be regional or global, it may be confirmed through treaties

or detached from them, and it may be general or special. Consequently, flexibility in
the identification of customary law may appear suitable, as it reflects the ever-changing
developments of international law and policy.

The role of the ICJ in identifying customary law is essential:

Customary law, being vague and containing gaps compared with written law,
requires precision and completion about its content. This task, in its nature being
interpretative, would be incumbent upon the Court. The method of logical and
teleological interpretation can be applied in the case of customary law as in the case
of written law."”!

Even though custom does not anymore occupy the place it historically has, it remains
important. It is a fragile source and should be carefully addressed by international courts
and tribunals, policy makers, and all actors playing on the scene of international relations.

166 Government of the State of Eritrea and Government of the Republic of Yemen (Phase Tivo: Maritime Delimitation)
(2002) 119 ILR 417, 448.

167 Draft Conclusion 16 (n 124) 154.

168 Colombian-Peruvian asylum case (Colombia v Peru) (Judgment) [1950] ICJ] Rep 266 [277].

169 Case concerning Right of Passage over Indian Territory (Portugal v India) (Merits) [1960] IC] Rep 6 [44].

170 Military and Paramilitary Activities in and against Nicaragua (n 26) [199].

171 North Sea Continental Shelf (Federal Republic of Germany v Denmark; Federal Republic of Germany v the Netherlands)
(Dissenting Opinion of Judge Tanaka) [1969] IC] Rep 172.
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BOX 6.2.2 Further Readings

Further Readings

e J Crawford, Chance, Order, Change: The Course of International Law,
General Course on Public International Law (Brill 2014)

e JD'Aspremont, International Law as a Belief System (CUP 2017)
e A Roberts, Is International Law International? (QUP 2017)

e H Lauterpacht, The Function of Law in the International Community
(OUP 2011)
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§ 6.3 GENERAL PRINCIPLES
CRAIG EGGETT

BOX 6.3.1 Required Knowledge and Learning Objectives

Required knowledge: Sources of International Law; Subjects and Actors;
Positivism; Consent

Learning objectives: Understanding the background to article 38(1)(c) ICJ Statute
and how general principles can be identified; understanding what general
principles (can) do in international law.

A. INTRODUCTION

Article 38(1) of the Statute of the International Court of Justice’s (ICJ) list of generally
accepted sources of international law concludes with sub-paragraph (c)’s ‘general
principles of law recognised by civilised nations’.'* That the final three words of this
provision are to be discarded is clear, yet doing so is just the beginning of thorough
engagement with general principles in international law.'” This source of law has
received considerably less attention than treaties and customary law, and there are

few unequivocally recognised examples of general principles. Article 38(1)(c) has
never been explicitly relied on by the ICJ as a basis of a decision. The discourse on
general principles received a significant boost when, in 2017, the International Law
Commission (ILC) decided to include the topic on its programme.'”* This chapter
aims to provide an overview of the core aspects of the ongoing discussion on general
principles in international law. It is structured around three main questions: (1) What
kind of norms are general principles? (2) How are they ascertained? and (3) What
functions do they perform? These questions overlap to an extent, yet they provide a
basic logical structure to examine general principles and their place in the international
legal system.

172 Statute of the International Court of Justice (adopted 17 December 1963, entered into force 31 August 1965)
993 UNTS 33.

173 For a discussion of the broader issue of reference to ‘civilisation’ in this provision, and in international
law more generally, see Sué Gonzalez Hauck, ‘All Nations Must Be Considered to Be Civilized: General
Principles of Law between Cosmetic Adjustments and Decolonization’ (Verfassungsblog, 21 July 2020) <https://
verfassungsblog.de/all-nations-must-be-considered-to-be-civilized/> accessed 9 August 2023; Ntina Tzouvala,
Capitalism as Civilisation (CUP 2020) chapter 1.

174 The overview of the ILC’s work on general principles can be found here: ILC, ‘Analytical Guide to the Work
of the International Law Commission” <https://legal.un.org/ilc/guide/1_15.shtml> accessed 9 August 2023.
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B. THE NATURE OF GENERAL PRINCIPLES

I. HISTORY AND ORIGINS OF GENERAL PRINCIPLES
IN INTERNATIONAL LAW

Both the wording and history of the ICJ Statute confirm that general principles have
a role as applicable law in the settlement of disputes. The drafting of article 38 IC]J
Statute is based on the corresponding provision of the PCIJ Statute, which contains
identical wording, yet the history extends further back than the drafting of the PCIJ
Statute.'” For example, references to ‘principles’ as a source of applicable law were
included in the Arbitral Procedure Regulations 1875,7¢ the First Hague Convention
establishing the PCA,'” and the Convention Relative to the Creation of an
International Prize Court 1907."7% While differing in their precise construction, the
references to ‘principles’ illustrates that early practice recognised a role for a source of
international law beyond treaties and custom. Even early arbitral practice suggested a
role for general principles in international law. Examples are the Walfish Bay Boundary
180 in which the Tribunal found that the principle of
res judicata (Latin: ‘a matter judged’), which has its origins in domestic systems and

case'”” or the Pious Fund case,

Roman law, was applicable in international law and so governed the decision in

question.'®!

The original draft of article 38 referred to ‘the rules of international law as
recognised by the legal conscience of civilized nations’.'® This formulation
represents a departure from some earlier references to ‘principles of justice and
equity’. The members of the Advisory Committee debated the role that this third
source of law would play and the powers that it would grant to the Court.'
Throughout the discussions of the Advisory Committee, there was broad agreement

175 For an overview, see Imogen Saunders, General Principles as a Source of International Law: Article 38(1)(c) of the
Statute of the International Court of Justice (Hart 2021) 21-38.

176 Institute de Droit International, Projet de réglement pour la procédure arbitrale internationale [1875] Vol 1, article 22
(referring to ‘principles of law which are applicable by virtue of the rules of international law).

177 Convention (I) on Pacific Settlement of International Disputes (adopted 29 July 1899, entered into force 4
September 1900) 187 CTS 410, article 48.

178 Convention Relative to the Creation of an International Prize Court 1907 (signed 18 October 1907) 205
CTS 381, article 7 (referring to ‘general principles of justice and equity’).

179 Walfish Bay Boundary Case (Germany v Great Britain) [1911] 11 RIAA 263.

180 The Pious Fund Case (United States of America v Mexico) [1902] 9 RIAA 1.

181 Ibid 7-10.

182 Permanent Court of International Justice: Advisory Committee of Jurists, Procés-verbaux of the Proceedings of the
Committee (Van Langenhuysen Brothers 1920) 13th Meeting, 306.

183 See the Procés-verbaux of the 13th, 14th, and 15th meetings. For an overview, see, for example, Saunders (n
175) 38—46; Ole Spiermann, “The History of Article 38 of the Statute of the International Court of Justice:
“A Purely Platonic Discussion?”” in Samantha Besson and Jean d’Aspremont (eds), The Oxford Handbook on the
Sources of International Law (OUP 2017) 170-173.
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that the purpose of this provision was to make available to the Court a source of
applicable law that could be relied upon in the absence of any applicable treaty or
customary rules. The legal nature of general principles as a source of applicable law
was apparent from the outset.

Il. GENERAL PRINCIPLES, RULES, AND OTHER NORMS

A central issue is whether general principles, in and of themselves, can be a source
of obligations in international law. The decision to use the term ‘principle’ in
place of the original ‘rule’ could suggest that general principles are a different
kind of norm, distinct from concrete rules of law. Indeed, there are authors who
argue that general principles are broader and vaguer norms that do not impose
direct obligations but provide a more general framework for the interpretation
and application of rules and discretion to judges.'™ In a similar vein, some would

argue that general principles have natural law overtones'® and links to broader

186

values or moral considerations.'® Conversely, some authors would argue that

general principles, like the other sources of law, are capable of granting rights
and imposing obligations.'®” There are others, still, that view general principles

as some sort of in-between; as a type of transitory norm between values and

188

concrete rules'™ or as a form of ‘inchoate custom’.'® Despite these contrasting

positions, it seems clear that international courts and tribunals view themselves as
being capable of recognising rights and obligations beyond treaties and customary
law. A prominent example of this is the development of many procedural rules of
international law, which courts and tribunals have frequently recognised as general

principles owing to their presence in domestic law and foundation in certain

established ‘legal maxims’.'”

184 See, for example, Ulf Linderfalk, ‘General Principles as Principles of International Legal Pragmatics: The
Relevance of Good Faith for the Application of Treaty Law’ in Mads Andenas and others (eds), General
Principles and the Coherence of International Law (Brill/Nijhoff 2019).

185 Igno Venzke, How Interpretation Makes International Law: On Semantic Change and Normative Tivists (OUP 2012)
25 (claiming that the approach of the ICJ to general principles has clear natural law overtones).

186 See, for example, South West Africa Cases (Ethiopia v South Africa; Liberia v South Africa) (Second Phase)
(Judgment) [1966] IC] Rep 6, Reply of Ethiopia and Liberia [271]

187 Beatrice Bonafé and Paolo Palchetti, ‘Relying on General Principles in International Law’ in Catherine
Brolmann and Yannick Radi (eds), Research Handbook on the Theory and Practice of International Lawmaking
(Edward Elgar 2016) 165-168; Alain Pellet, ‘Article 38’ in Andreas Zimmermann and Christian Tams
(eds), The Statute of the International Court of Justice: A Commentary (2nd edn, OUP 2012) 251; Craig
Eggett, General Principles as Systemic Elements of International Law (PhD Thesis, Maastricht University 2021)
chapter III.

188 Roman Kwiecien, ‘General Principles of Law: The Gentle Guardians of Systemic Integration of International
Law’ (2017) 37 PolishYIL 235, 242.

189 Olufemi Elias and Chin Lim, ‘General Principles of Law, Soft Law and the Identification of International Law’
(1997) 28 NYIL 3, 35.

190 For an overview, see Mathias Forteau, ‘General Principles of International Procedural Law’ (The Max Planck
Encyclopedia of International Procedural Law, January 2018) <https://opil.ouplaw.com/display/10.1093/law-
mpeipro/e3544.013.3544/law-mpeipro-e3544> accessed 9 August 2023.
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BOX 6.3.2 Advanced: Rules and Principles in
International Law

International lawyers will frequently debate whether something is part of
international law; that is, whether it is a legal norm that regulates a given
situation or dispute. In doing so, they deploy a range of terms to help
delineate the different kinds of norms at play. ‘Rules’ and ‘principle’ are

two of the most common such terms. While these terms may mean slightly
different things to different people, and indeed the Court saw no relevance
to the terminology at all in Gulf of Maine,"" these terms can be used to draw
a distinction between concrete norms that impose rights and obligations
(rules) and those that underlie the system and influence the interpretation of
rules (principles). If such a distinction is accepted, it may be more accurate to
describe general principles in the sense of article 38(1)(c) as a category of rules
of international law.’”

It can be a challenge to demarcate general principles from other categories of norms.
First, the differentiation with custom can be particularly difficult to identify.'”

Both are unwritten sources of (typically) general application. Further, it seems
perfectly possible that there could exist customary rules and general principles that
have similar or identical content, as has been recognised in the case of treaty and
customary rules.'* Yet, there are key differences in both the ascertainment and
functions of custom and general principles. While custom is anchored in the practice
and views of States, the formation of general principles involves a more pronounced
role for courts and tribunals in the examination of domestic systems and notions of

legal logic.

As for jus cogens, the ILC expressed support for the idea that general principles of law
could attain jus cogens status.'”® However, it should be noted that the label jus cogens
denotes a certain elevated status that can be assigned to a norm, regardless of its source,
and not a source of law in and of itself.

191 Delimitation of the Maritime Boundary in the Gulf of Maine Area (Canada v United States of America) (Judgment of a
Chamber) [1984] IC] Rep 246 [79].

192 On this view, see Craig Eggett, “The Role of Principles and General Principles in the “Constitutional
Processes” of International Law’ (2019) 66(2) NILR 197; Eggett (n 187) chapter III.

193 On custom, see Stoica, § 6.2, in this textbook.

194 Military and Paramilitary Activities In and Against Nicaragua (Nicaragua v United States of America) (Merits)
[1986] IC] Rep 14 [178]. See also ILC, “Text of the draft conclusions provisionally adopted by the Drafting
Committee on first reading’ 74th Session (24 April-2 June and 3 July—4 August 2023) UN Doc A/
CN.4/L.982, draft conclusion 11.

195 ILC, ‘Second Report on Peremptory Norms of General International Law (jus cogens) by Dire Tladi, Special
Rapporteur’, 69th Session (1 May—2 June and 3 July—4 August 2017) UN Doc A/CN.4/706 52; 49 49 and

draft conclusion 5.3.
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Finally, it seems that there is a close relationship between general principles and
notions such as equity, justice, and the values of the international community.
It is commonly recognised that there exist certain basic values upon which the

197

international legal system is built,'® such as peace and security,'”” respect for

1% and sustainable development.'”” These broad

human rights and humanity,
values, it has been argued, may lead to the creation of general principles of law.?"
Indeed, it seems logical that support for a general principle may be evidenced
by its consonance with the basic objectives of the system as a whole and with

fundamental ideas of legal logic.

C. IDENTIFYING GENERAL PRINCIPLES

We turn now to the more practical question of how to identify a general principle.
The text of the IC] Statute itself provides little guidance on how to identify a general
principle. It is broadly agreed that the term ‘civilised nations’ should be discarded.®
Indeed, the ILC has confirmed that the phrasing ‘is anachronistic and should no longer
be employed. In today’s world, all nations must be considered to be civilized’.*”* Going
further, in a Separate Opinion in North Sea Continental Shelf, Judge Ammoun asserted
that the term ‘is incompatible with . . . the United Nations Charter’.>”> Once the term
‘civilised nations’ is discarded, two issues remain: (1) Whose recognition is relevant?
and (2) How can it be determined that there is sufficient recognition of a general
principle?

I. RECOGNITION BY THE ‘'COMMUNITY OF NATIONS'’

The issue of whose recognition is relevant for the identification of a general principles
touches upon a fundamental question in international law, namely, is the creation of

196 Otto Spijkers, The United Nations, the Evolution of Global Values and International Law (Intersentia 2011); Louis
Henkin, ‘International Law: Politics, Values and Functions General Course on Public International Law’
(1990) 216 RdC.

197 Hersch Lauterpacht, “The Grotian Tradition in International Law’ (1946) 23 BYIL 1, 51; Hans Kelsen, Peace
Through Law (University of North Carolina Press 1944).

198 Antonio Cassese, ‘A Plea for a Global Community Grounded in a Core of Human Rights’ in Antonio Cassese
(ed), Realizing Utopia (OUP 2012).

199 Alexander Orakhelashvili, The Interpretation of Acts and Rules in Public International Law (OUP 2008) 182.

200 See, for example, Ginevra le Moli, ‘The Principle of Human Dignity in International Law’ in Andenas and
others (n 184).

201 See, for example, Charles Kotuby Jr. and Luke Sobota, General Principles of Law and International Due Process:
Principles and Norms Applicable in Tiansnational Disputes (OUP 2017) 22; Giorgio Gaja, ‘General Principles
of Law’ (The Max Planck Encyclopedia of Public International Law, April 2020) <https://opil.ouplaw.com/
display/10.1093/law:epil/9780199231690/1aw-9780199231690-¢1410> accessed 9 August 2023 para 2.

202 ILC, Second report on general principles of law by Marcelo Vizquez-Bermudez, Special Rapporteur (72nd
Session 27 April-5 June and 6 July—7 August 2020) Un Doc A/CN.4/741 2.

203 North Sea Continental Shelf Cases (Germany v Denmark; Germany v Netherlands) (Judgment) [1969] ICJ Rep 3,
Separate Opinion of Judge Ammoun, 132.
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international law solely the prerogative of States? The ILC seemed to stay broadly

in line with a traditional position: ‘For a general principle of law to exist, it must

be recognized by the community of nations’.?** The Commission explained that it
adopted this phrase because of its use in article 15(2) of the ICCPR,*” which, because
of the widespread membership of this treaty, signifies broad acceptance

of this terminology.?”

Il. METHODOLOGY FOR THE RECOGNITION
OF GENERAL PRINCIPLES

Many of the ILC draft conclusions on general principles are concerned with the
approach to be taken when identifying these norms. The approach set out by the
Commission is predicated on an initial distinction between two categories of norms,
‘those: (a) that are derived from national legal systems; (b) that may be formed within
the international legal system’.?”” This distinction is consonant with previous accounts
2% and the ILC differentiates between the approaches to the

ascertainment of each of these categories.

of general principles of law,

1. General Principles Derived From National Systems

209

Similar to previous attempts,” the ILC sets out a two-stage approach to this category of

general principles, first ascertaining ‘the existence of a principle common to the various

legal systems of the world” and then ‘its transposition to the international

legal system’.?""

The first of these steps is anchored in the idea that comparative law serves as a
foundation for the ascertainment of general principles in international law.?"' The
Commission claims that this need not involve the examination of every legal system
of the world. Instead, it proposed a more ‘pragmatic’ approach involving consideration
of a representative sample of both the ‘different legal families and the regions’ of the
world.?"? Indeed, such an approach would be a welcome departure from the practice

204 ILC Draft Conclusions (n 194) draft conclusion 2.

205 International Covenant on Civil and Political Rights (adopted 16 December 1966, entered into force 23
March 1976) 999 UNTS 171.

206 ILC Second Report (n 202) 13.

207 ILC Draft Conclusions (n 194) draft conclusion 3.

208 See, for example, Catherine Redgwell, ‘General Principles of International Law’ in Stefan Vogenauer and
Stephen Weatherill (eds), General Principles of Law: European and Comparative Perspectives (Hart 2017) 9; Patrick
Dailler, Mathias Forteau and Alain Pellet, Droit International Public (8th edn, LGDJ 2009) 380 et seq.; Charles
Rousseau, Principes généraux du Droit International Public, Vol. I (Sources) (Pedone 1944) 891.

209 Fabian Raimondo, General Principles of Law in the Decisions of International Criminal Courts and ‘Tribunals (Brill/
Nijhott 2008) 62—74; Miles Jackson, ‘State Instigation in International Law: A General Principle Transposed’
(2019) 30(2) EJIL 391.

210 ILC Draft Conclusions (n 194) draft conclusion 4.

211 For an exploration, see Jaye Ellis, ‘General Principles and Comparative Law’ (2011) 22 EJIL 949.

212 ILC Second Report (n 202) 28.
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of courts and tribunals when engaging in comparative law, as there has typically been

reliance on just a handful of predominantly European legal systems.*'?

Second, there is an additional step of transposition into international law. As was noted
in the South West Africa Advisory Opinion, rules of domestic law are not transposed ‘lock,
stock and barrel, ready-made and fully equipped’ into international law.*'* According

to the ILC, ‘[a] principle common to the various legal systems of the world may

be transposed to the international legal system in so far as it is compatible with that
system’.?"® A prospective general principle must be compatible with the fundamental
principles of international law, such as sovereignty or basic principles in certain fields

like law of the sea.?!®

Further, it is necessary that ‘the conditions exist to allow the
adequate application of the principle in the international legal system. This serves to
ensure that the principle can properly serve its purpose in international law, avoiding
distortions or possible abuse’.?"” This requirement seems logical given the fundamental
differences in the nature and structure of international law — as a decentralised and

horizontal legal system — when compared with national systems.

2. General Principles Formed Within the International
Legal System

When it comes to the identification of general principles with origins in the
international legal system, the ILC states that ‘it is necessary to ascertain that the
community of nations has recognised the principle as intrinsic to the international
legal system’.?'® This is the case if (1) it is widely recognised in treaties and other
international instruments, (2) it underlies a general treaty or customary rule, or

(3) it 1s inherent in the basic features and fundamental requirements of the
international legal system.?"” The first two of these indicate a close relationship
between general principles and the other sources listed in article 38 IC]J Statute,
suggesting that the repeated reference to a norm in treaty law or custom can in turn
create a general principle. As for the final alternative, the ILC provided examples such
as uti possidetis juris (Latin: ‘as you possess under law’), or the requirement that States
consent to jurisdiction.?

Evidence for the existence of a general principle can be found in a range of different
instruments and other sources. Further, the ILC specifically reiterates the role of the

213 See, for example, the approaches taken by some individual IC]J judges: Certain Phosphate Lands in Nauru (Nauru
v Australia) (Preliminary Objections) [1992] IC] Rep 240, Separate Opinion of Judge Shahabudeen, 285; Oil
Platforms (Islamic Republic of Iran v United States of America) (Judgment) [2003] IC] Rep 161, Separate Opinion
of Judge Simma.

214 International Status of South West Africa case (Advisory Opinion) [1950] IC] Rep 128, 148.

215 ILC Draft Conclusions (n 194) draft conclusion 6.

216 ILC Second Report (n 202) [75]—[84].

217 Ibid 85.

218 ILC Draft Conclusions (n 194) conclusions 7.1.

219 ILC Second Report (n 202) [122]-[158].

220 Ibid 146-158.
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subsidiary means — judicial decisions and academic teachings — in the determination of

general principles of both categories.?!

D. THE FUNCTIONS OF GENERAL PRINCIPLES

Already at the drafting stage of article 38, it was suggested that general principles would
have primarily a role to play where there was no applicable treaty or customary rule.
This ‘gap-filling’ function is also a prevalent feature of scholarly accounts on general

222

The ILC confirmed that the ‘essential function’* of general principles
224

principles.
was to avoid situations of non liquet (Latin: ‘it is not clear’).

In addition, general principles contribute to the coherence of the international

225 3 function that has also been advanced in literature.??® The

legal system,
Commission elaborated that general principles, ‘may serve, inter alia: (a) to interpret
and complement other rules of international law; (b) as a basis for primary

rights and obligations, as well as a basis for secondary and procedural rules’.??’

The first of these functions seems to follow logically from the references to the
links between general principles and the other sources of law in the context of
ascertainment. In this regard, the ILC makes explicit reference to the rules of
systemic interpretation referred to in article 31(3)(c) VCLT,*® confirming that this
provision’s reference to ‘rules of international law’ includes general principles.?®’
Finally, the ILC’s confirmation that general principles can form a basis for both
primary and secondary rules is consonant with the aforementioned legal nature

of general principles as source of international law. It should be noted that it is in
the development of secondary procedural rules that general principles have been
identified as the most relevant. Scholarly accounts of general principles couple

231

them with ‘international due process’" and ‘procedural’ norms,*' and international

practice confirms that courts and tribunals most frequently make reference to

general principles when attempting to answer a procedural question not covered by

treaty or customary rule.?*

221 ILC Draft Conclusions (n 194) draft conclusions 8 and 9.

222 Hugh Thirlway, The Sources of International Law (OUP 2014) 125; Pellet (n 187) 290; Elias and Lim (n 189)
35-37; Kotuby and Sobota (n 201) 35.

223 ILC, Third report on general principles of law by Marcelo Vazquez-Bermudez, Special Rapporteur (73rd
Session 18 April-3 June and 4 July—5 August 2022) UN Doc A/CN.4/753 [108].

224 Ibid 39-41.

225 ILC Draft Conclusions (n 194) draft conclusion 11.2.

226 See, generally, the contributions in in Andenas and others (n 184); Eggett (n 187) 149-155.

227 ILC Draft Conclusions (n 194) draft conclusion 11.2.

228 Vienna Convention on the Law of Treaties (adopted 23 May 1969, entered into force 27 January 1980) 1155
UNTS 331, 8 ILM 679.

229 ILC Third Report (n 223) [124].

230 Kotuby and Sobota (n 201).

231 Forteau (n 190).

232 See, for example, Eggett (n 187) chapter V.
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BOX 6.3.3 Example: Pushing the Boundaries of
International Law: Judge Cancado Trindade

The recognition that general principles can serve as a basis of primary rules
indicates significant potential for general principles as a means to expand and
modernise the international legal system. If courts and tribunals, particularly the
ICJ, embrace this function, it could be that general principles of law serve as a
basis of rights and obligations where treaty law and custom do not.?* The late
Judge Antonio Augusto Cancado Trindade was an enthusiastic advocate of such
a role for general principles, explaining that these norms could serve as a basis
for the progressive development of international law to meet contemporary
global challenges such as climate change and the protection of human rights.?*

E. CONCLUSION

This section has provided an overview of the basic conceptual aspects of general
principles as a source of international law, in light of ongoing debates about their
place in the international legal system. General principles are a recognised source

of international law and there are many potential instruments and concepts that can
be consulting during their ascertainment. It remains to be seen what exactly the full
potential of these norms will be, but there is scope for greater reliance on general
principles to enhance the functioning of the international legal system as a whole.

BOX 6.3.4 Further Reading
Further Reading

e M Andenas and others (eds), General Principles and the Coherence of
International Law (Brill/Nijhoff 2019).

e B Cheng, General Principles of Law as Applied by International Courts and
Tribunals (CUP 1953).

e C Eggett, 'The Role of Principles and General Principles in the
"Constitutional Processes” of International Law’ (2019) 66(2) NILR 197.

e | Saunders, General Principles as a Source of International Law: Article 38(1)
(c) of the Statute of the International Court of Justice (Hart 2021).

§§§

233 Ibid.
234 See, for example, Pulp Mills on the River Uruguay (Argentina v Uruguay) (Judgment) [2010] ICJ Rep 14, Separate
Opinion of Judge Cancado Trindade.
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§ 6.4 OTHER SOURCES

RAFFAELA KUNZ, LUCAS CARLOS LIMA,
AND BERNARDO MAGESTE CASTELAR CAMPOS

BOX 6.4.1 Required Knowledge and Learning Objectives

Required knowledge: Consent; Enforcement; Sources; Treaty Law; Customary
International Law

Learning objectives: Understanding the secondary sources of international law
as listed in article 38 of the ICJ Statute and the limits of the catalogue of
formal sources in times of global governance; understanding the role of
non-State subjects — such as international organisations — in today’s processes
of norm production.

A. INTRODUCTION

Besides treaty law, customary international law and general principles of law, article 38
of the Statute of the International Court of Justice (ICJ)** lists two ‘subsidiary means

for the determination of rules of law’, namely judicial decisions and ‘the teachings of
the most highly qualified publicists of the various nations’. The word ‘subsidiary’ has
predominantly been interpreted as meaning that judicial decisions and teachings are not
formal sources themselves, but rather serve as evidence of the existence of the three formal
sources.® In light of this, it has been argued that the term auxiliaire used in the French
version more adequately describes the function of jurisprudence and doctrine.”” Rather
than providing guidance in a subordinate way if the formal sources give no clear answer,
these two means serve as tools to elucidate the existence of norms of international law.

However, the distinction between formal sources and subsidiary means is not as clear-cut
as often portrayed. For instance, while judicial decisions are listed as ‘subsidiary means’,
it is becoming increasingly recognised that in light of the indeterminacy of the law,
international norms only come to life once applied in concrete cases. Indeterminacy
not only refers to the fact that international legal obligations are often phrased in

vague terms, leaving room for divergent interpretations. More fundamentally, language
as such is indeterminate, and meaning is only established through interpretation.?*®

235 Statute of the International Court of Justice (adopted 17 December 1963, entered into force 31 August 1965)
993 UNTS 33.

236 Alain Pellet and Daniel Miiller, ‘Art. 38’ in Andreas Zimmermann and others (eds), The Statute of the
International Court of Justice: A Commentary (OUP 2019) para 338.

237 Ibid.

238 Ingo Venzke, How Interpretation Makes International Law: On Semantic Change and Normative ‘Tivists (OUP 2012) 66.
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Consequently, judicial decisions undoubtedly play a considerable role in clarifying and

thus also making international law.**

It is also well-established today that further sources exist beyond the ‘list’ contained

in article 38. Unilateral declarations are recognised as further ‘traditional’ source of
international law. More recently, acts of international organisations, so-called secondary law,
and soft law have become increasingly relevant. Both play a crucial role in today’s globalised
world. The aim of this chapter is to give an overview of these ‘other’ sources and discuss
some of the consequences of the ‘pluralisation’ of the sources doctrine in international law.

B. SUBSIDIARY SOURCES (ARTICLE 38(1)(D)
ICJ STATUTE)

1. JUDICIAL DECISIONS

1. International Judicial Decisions as Sources of Law

When an international court or tribunal renders a judicial decision, it becomes binding
upon the parties to the dispute. While the bindingness of a specific judicial decision

can be traced to the parties’ consent,?* the general obligation to respect judicial decisions
stems from the principle of pacta sunt servanda (Latin: ‘agreements must be kept’).?! An
international judicial decision creates lex inter partes (Latin: ‘law between the parties’).
The extent to which that decision can create law for the community as a whole is up to
debate. Since international judicial decisions are an unavoidable part of the judicial legal
system and might perform distinct functions within different legal regimes (e.g. trade
law, human rights law, international criminal law), it is not possible to generalise the
role of decisions as sources of international law.**

The Advisory Committee of Jurists responsible for drafting the Statute of the
Permanent Court of International Justice had to address the status of judicial decisions.
A proposal to include ‘international jurisprudence as a means for the application and
development of law’**
placed alongside the teachings of publicists in a secondary position.

as applicable law was dismissed. Instead, judicial decisions were

Article 38(1)(d) of the ICJ Statute prescribes that the IC] (‘the Court’), responsible for
deciding in accordance with international law, shall apply judicial decisions as subsidiary

239 Armin von Bogdandy and Ingo Venzke, ‘Beyond Dispute: International Judicial Institutions as Lawmakers’
Special Issue (2011) 12 GLJ 979.

240 On consent, see Gonzilez Hauck, § 2.2, in this textbook.

241 On pacta sunt servanda, see Fiskatoris and Svicevic, § 6.1.B.IV,, in this textbook.

242 ILC, ‘Report of the International Law Commission on the Work of its 72nd Session’ (26 April—4 June
and 5 July—6 August 2021) UN Doc A/76/10, Annex ‘Subsidiary means for the determination of rules of
international law’.

243 Procés-verbaux [1920] 306.
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means for the determination of rules of law. Additionally, the subsidiary application
of judicial decisions concerning the other three main sources envisaged in article 38
(treaties, custom, and general principles) is subject to article 59, stating that a decision
of the Court ‘has no binding force except between the parties and in respect of that
particular case’.

Nonetheless, in a legal order predominantly characterised by decentralised methods
of normative production, judicial decisions play an important role. While ‘the Court,
as a court of law, cannot render judgment sub specie legis ferendae [Latin: ‘of the law
to be made’], or anticipate the law before the legislator has laid it down’,*** judicial
decisions significantly shape the law in certain fields. As put by one author, ‘there has
long been no room for doubt that international law has become very much a case
law’.%** This has promoted scholarly debate about judicial decisions as formal sources of

246 others defend nuanced

international law. While some find this position unjustifiable,
approaches like ‘quasi-formal’®* sources, attributing different degrees of normativity
to judicial decisions, depending on the field. Less debatable is the fact that judicial

decisions are highly authoritative**

within the international legal discourse. While
States, international organisations, and other subjects might disagree with a judicial
decision, it is binding upon the parties and serves as a guide to the other members of

the community as the most appropriate way to perceive the rule.

The importance of judicial decisions can be observed not only through the legal
value attributed to them by courts or tribunals but also through their impact on the
work of codification performed by the International Law Commission (ILC),** the
practice of States, or eventually how certain decisions were transformed into treaty
law. An illustrative example in this regard can be found in the field of the law of
the sea, in which the ICJ considerably shaped questions such as regarding maritime
delimitation.?"

However, it is not always possible to identify areas clearly developed on account of
judicial decisions. Judicial decisions also exert more subtle, informal influence on
the legal field, initiating debates or forming a repository of arguments that become
unavoidable to understand the development of a certain field of international law.

244 Fisheries Jurisdiction Case (United Kingdom v Iceland) (Merits) [1974] IC] Rep 53.

245 Robert Jennings, “What Is International Law and How Do We Tell It When We See It?” (1981) 37 SJIR 41.

246 Alain Pellet, ‘Decisions of the ICJ as Sources of International Law?’ in Gaetano Morelli Lectures Series
(International and European Papers 2018).

247 Gerald Fitzmaurice, ‘Some Problems Regarding the Formal Sources of International Law’ in EM. van Asbeck
and others (eds), Symbolae Verzijl (Martinus Nijhoft 1958).

248 On this issue, see e.g. Luigi Condorelli, ‘Lautorité de la décision des juridictions internationales permanente’
in Luigi Condorelli (ed), L'optimisme de la raison (IREDIES Pedone 2016) 45.

249 On this topic, see Fernando Lusa Bordin, ‘Reflections of Customary International Law: The Authority of
Codification Conventions and ILC Draft Articles in International Law’ (2014) 63 ICLQ 535.

250 Vaughan Lowe and Antonios Tzanakopoulos, “The Development of the Law of the Sea by the International
Court of Justice’ in Christian | Tams and James Sloan (eds), The Development of International Law by the
International Court of Justice (OUP 2013) 177.
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2. The Authority of a Court’s Own Case Law

As seen above, international court decisions, in principle, only bind the parties

to the dispute. Consequently, international courts, unlike many of their domestic
counterparts, are not legally bound to their own previous decisions. There is no formal
rule of precedent (Latin: stare decisis) in international law.*' However, a closer look

at the jurisprudence of international courts reveals judicial bodies’ tendency to refer
authoritatively to their previous decisions, either to reinforce the interpretation of a
given rule or as a shortcut to the legal reasoning previously espoused. In both cases,
the court or tribunal contributes to the consolidation of such a rule, apart from the
possibility of developing the content of the law. The ICJ stated in 2015 that while its
past decisions are not binding on it, ‘it will not depart from its settled jurisprudence

unless it finds very particular reasons to do so’.*?

This presumption in favour of adhering to past decisions gives the assurance to future
litigants that similar situations will be treated similarly and reaffirms important legal
values such as equality, predictability, clarity, and, to a certain extent, uniformity, and
consistency of international law. Overall, the protection of these values reinforces the
legitimacy of an international court and the perception of preservation of the equality
of the parties. This might be a good explanation why different international courts
tollow a similar path of self-reference and refer to their previous decisions or even

decisions of other international courts.?>?

3. The Authority of Other Courts’ Case Law

Since every international court and tribunal was designed with a unique purpose and
according to specific contextual and social needs, the decisions they render do not
carry the same weight. In this regard, there appears to exist a presumption that a certain
tribunal’s first duty is to pay tribute to its own case law before looking beyond its
premises. Nonetheless, international courts increasingly draw on external precedents,

251 See, for instance, Mohamed Shahabuddeen, Precedent in the World Court (CUP 2010); Mathias Forteau,

‘Les décisions juridictionnelles comme précédent’ in Société Francaise pour le Droit International (ed), Le
précédent en droit international (Pédone 2016); Makane Moise Mbengue, ‘Precedent’ in Jean d’Aspremont and
Sahib Singh (eds), Concepts for International Law (Edward Elgar 2019) 708. For a more recent reading of the
phenomenon, see James Devaney, “The Role of Precedent in the Jurisprudence of the International Court of
Justice: A Constructive Interpretation’ (2022) 35 LJIL 641.

252 Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Croatia v Serbia) (Merits)
[2015] ICJ Rep 3.

253 See, for instance, Eric De Brabandere, ‘“The Use of Precedent and External Case Law by the International
Court of Justice and the International Tribunal for the Law of the Sea’ (2016) 15 LPICT 24; Yonatan
Lupu and Erik Voeten, ‘Precedent in International Courts: A Network Analysis of Case Citations by
the European Court of Human Rights’ (2012) 42 BJPolS 413; The ‘Grand Prince’ Case (Belize v France),
(Prompt Release, Judgment of 20 April 2001) ITLOS Reports 78; M/V ‘Louisa’ Case (Saint Vincent
and the Grenadines v. Kingdom of Spain) (Judgment of 28 May 2013) ITLOS Reports 81; WTO, United
States Import Prohibition of Certain Shrimp and Shrimp Products (12 October 1998) WT/DS58/AB/R.
67; Al-Adsani v United Kingdom, Judgment, European Court of Human Rights App no 35763/97 (21
November 2001) [60—61].
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a phenomenon called ‘cross-fertilisation’.** The reference to the case law of other
courts follows a logic of speciality, meaning that the specific function of a judicial body
places it in a privileged position for the identification, application, and interpretation of
certain rules. In this regard, the ICJ has observed that

[wlhen the court is called upon . . . to apply a regional instrument for the protection
of human rights, it must take due account of the interpretation of that instrument
adopted by the independent bodies which have been specifically created, if such
has been the case, to monitor the sound application of the treaty in question.?®

Cross-fertilisation has acted as a counterforce to the tendencies of fragmentation in
international law, since it is highly capable of promoting harmony between international
courts on very specific and often contentious issues. Earlier jurisprudence of a given
tribunal may inform future judges of other courts when deciding disputes involving
similar factual backgrounds or the ascertainment and interpretation of the same norms.
A clear example is the use of regional human rights courts’ case law by the ICJ when it is

»¢ In these situations, the findings

called upon to resolve disputes relating to human rights.
of the ‘external’ case law are applied directly as a secondary source of international law
(i.e. as authoritative statements of what the law is). Finally, courts also rely on each other
regarding procedural questions, including the delimitation of jurisdiction, the conduction
of ancillary proceedings, or the behaviour of the parties. This situation reveals not
precisely the import of legal ‘findings’ of an external case law, but a recognition of certain
judicial practices as legal rules binding the court given their compatibility with statutory

norms and other sources of procedural law (rules of procedure, for instance).?’

4. Decisions of Municipal Courts

Article 38(1)(d) ICJ Statute does not differentiate between decisions of international
courts and municipal courts. Judicial decisions in general may be considered as a

258

subsidiary source of law and as means for the identification of other sources of law.
However, some particularities of the decisions of municipal courts may be observed in
considering them as sources of international law.

Contrary to decisions of international courts, those of municipal courts can rarely
create obligations binding other States and international organisations, partly due

254 Karin Oellers-Frahm, ‘Multiplication of International Courts and Tribunals and Conflicting Jurisdiction —
Problems and Possible Solutions’ (2001) 5 UNYB 67; Tullio Treves, ‘Fragmentation of International Law: The
Judicial Perspective’ (2007) 23 Comunicazionie studi 821.

255 Ahmadou Sadio Diallo (Rep. of Guinea v. Democratic Republic of Congo) (Merits) [2010] IC] Rep. 639.

256 Antonio Augusto Cangado Trindade, “The Continuity of Jurisprudential Cross-Fertilization in the Case-

Law of International Tribunals in their Common Mission of Realization of Justice’ in The Global Community
Yearbook of International Law and Jurisprudence (OUP 2019) 247.

257 Chiara Giorgetti, ‘Cross-Fertilisation of Procedural Law Among International Courts and Tribunals: Methods
and Meanings’ in Arman Sarvarian and others (eds), Procedural Fairness in International Courts and Tribunals
(BIICL 2015) 223.

258 André Nollkaemper, National Courts and the International Rule of Law (OUP 2011).
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to the rules of immunity.”®” They may, however, have international legal effects
in two situations. First, decisions of municipal courts may be binding on other
actors of international law, such as individuals, non-State actors, movements
of national liberation, and transnational companies.?®® Therefore, decisions of
municipal courts may have different degrees of normativity or authority in

international law.2"!

Second, decisions of municipal courts may be considered
part of the elements of the formation of customary international law. This is
not the same thing as to affirm that decisions of municipal courts are able to
‘create’ international law. Rather, they can contribute to the identification of
an emergent rule of customary nature if their content resonates with other
samples of practice which, in foto, amount to sufficient consensus concerning its
legal character. In the Jurisdictional Immunities of the State case of 2012, the IC]J
considered that judgments of national courts would have particular significance
in determining the existence of an international custom conferring immunity on
States and the scope and extent of such rule. Such decisions were not analysed
alone but considered together with statements made by States in the ILC and
during the adoption of the Convention on Jurisdictional Immunities of States and

Their Property as relevant State practice.??

However, priority is given to decisions
of international courts over decisions of municipal courts in the determination
of the existence of an international custom. In the Lotus case, for example, the
PCIJ only considered decisions of domestic courts after recognising that there
were no international decisions to assist in the recognition of the existence of
an international norm dealing with the criminal jurisdiction of States in cases of

collisions on the high seas.?®

There are differences between varying types of municipal court decisions. Final
decisions of higher courts have greater weight than decisions of lower courts in the
identification of other sources of law. In the Arrest Warrant case, for instance, the ICJ
analysed specifically decisions of national higher courts, such as those of France and
the United Kingdom, as State practice to consider the existence of exceptions to the
immunity from criminal jurisdiction to Ministers of Foreign Affairs, together with

national legislation.**

The role of decisions of municipal courts is even further enhanced when it comes
to the identification of general principles of law, since their very conceptual
framing encompasses the ‘recognition’ by municipal legal orders.?® The assessment
of decisions of national courts is part of the comparative analysis of national

259 On immunities, see Walton, § 11, in this textbook.

260 See for instance Fildrtiga v. Pefia-Irala, 630 F2d 876 (2nd Cir. 1980).

261 Nollkaemper (n 258) 255.

262 Jurisdictional Immunities of the State (Germany v Italy: Greece intervening) (Merits) [2012] ICJ Rep 99, 123. See
also ILC, ‘Draft conclusions on identification of customary international law’ (2018) UN Doc A/73/10 4.

263 Lotus (France v Tirkey), (Merits) PCIJ] Rep Series A 10 No 28.

264 Arrest Warrant of 11 April 2000 (Democratic Republic of the Congo v Belgium) (Merits) [2002] ICJ Rep 2.

265 On general principles, see Eggett, § 6.3, in this textbook.
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legal systems necessary to determine the existence of a general principle of law.
Nevertheless, this element should be considered together with the assessment of’

national laws and other materials.?®°

Decisions of municipal courts might also be authoritative within the international legal
discourse in several areas. For instance, cases such as the Schooner Exchange (1812) of
the US Supreme Court,*” Reference Re Secession of Quebec (1998) from the Supreme
Court of Canada,’®® and In Re Pinochet (1999) from the House of Lords of the United
Kingdom®” are often mentioned in the legal literature to refer to exceptions to the rule
of sovereign immunity, the content of the right to self-determination, and the existence
of universal jurisdiction, respectively.

Il. TEACHINGS OF THE MOST HIGHLY QUALIFIED PUBLICISTS

Article 38(1)(d) lists ‘the teachings of the most highly qualified publicists of the various
nations’ as second subsidiary means to identify the content of international law. Today,
the word ‘scholars’ would likely replace the word ‘publicists’. Often, the literature makes
a clear-cut distinction between law-making and scholarly writing. In this view, the role
of those writing about international law, as opposed to those making the law, is limited
to systematising and providing a better understanding of the law. As one scholar put it,
‘[i]t is obviously not a question of “doctors” dictating the law, but of their influence on

its better understanding’.?”"

Yet, in reality, the line between law-making and scholarly writing — and in general,
between formal and informal sources of international law — is not as clear-cut. In
times when the formal sources of international law were much less well documented,
scholars played a central role in gathering legal materials, and by doing so arguably
also in separating between law and non-law. With the increasing availability of State
practice and legal materials in other ways, this role became less relevant. Nonetheless,
scholars still wield considerable influence. Particularly in newer or evolving fields

71

of international law, such as cyberspace law,””' many legal questions are unsolved

and courts and other actors applying the law thus turn to the existing literature for
guidance and clarification. They also contribute to international law-making through
collective bodies and expert groups, often mandated by States.?”* For instance, the ILC
was established by the UN General Assembly (UNGA) with the task of progressively

266 UNGA ‘General Principles of Law: Text of the draft conclusions provisionally adopted by the Drafting
Committee on first reading’ (12 May 2023) UN Doc A/CN.4/L.982 2, Draft Conclusion 5.

267 The Exchange v McFaddon [1812] 11 US (7 Cranch) 116.

268 Reference re Secession of Quebec [1998] 2 SCR 217.

269 R, ex parte Pinochet v Bartle and ors, Appeal, [1999] UKHL 17.

270 Manfred Lachs, “Teachings and Teaching of International Law’ (1976) 151 RdC 161, 212.

271 On international law in cyberspace, see Hiisch, § 19, in this textbook.

272 See on the distinction between State-empowered and other categories of publicists Sandesh Sivakumaran, ‘The
Influence of Teachings of Publicists on the Development of International Law’ (2017) 66 ICLQ 1, 4.
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developing and codifying international law (article 1 of the statutes of the ILC).?”

According to article 2(1) of its statute, the ILC shall consist of ‘persons of recognized
competence in international law’, which, in practice, has often included scholars.
Some of the ILC’s work has proven to be highly authoritative and influential, such

as the famous Articles on the Responsibility of States for Internationally Wrongful Acts,
which today provide the starting point for most discussions on State responsibility.*’*
Examples of non—State-sponsored expert groups who proved to be highly
authoritative include the group who drafted the San Remo Manual on International Law
applicable to Armed Conflicts at Sea®”

application of international law to cyberspace.

or, more recently, the Tallinn Manuals’® on the

Repeatedly, attempts were undertaken to ‘measure’ the influence of scholars on
international law. One method to do so is to look at citations by international courts.
However, this method is not particularly reliable.””” For example, the ICJ only rarely
cites scholarly writings, but there is broad agreement that the influence of scholars
on the “World Court’ is greater than it appears.?”® The same is true for other courts
and institutions. More important than the direct reception, citation, and influence of
scholarship are the manifold indirect ways in which scholars shape and contribute to
international law. This begins in the classroom where scholars teach future practitioners,
but scholars certainly also exert a certain influence by criticising, systematising, and
ordering the body of international law — a role that has been described as one of
‘grammarians’ within the international legal system.*”

C. SOURCES BEYOND THE ICJ STATUTE
I. SOFT LAW

1. Definition

Soft law refers to those norms in the international legal order that lack legal
bindingness. What makes soft norms nonetheless legal and distinguishes them from

273 Statute of the International Law Commission, UNGA Res 174 (II) (21 November 1974) (last amended 18
November 1981). For a recent debate on the role of the ILC the symposium on Volkerrechtsblog, ‘The
International Law Commission as an Interpreter of International Law?” <https://voelkerrechtsblog.org/
symposium/the-role-of-the-ilc/> accessed 20 July 2023.

274 ILC, ‘Responsibility of States for Internationally Wrongful Acts’ (53rd session 23 April-1 June and 2 July—10
August 2001) UN Doc A/RES/56/83 Annex.

275 See e.g. San Remo Manual on International Law Applicable to Armed Conflicts at Sea, 12 June 1994 (1995)
309 IRRC 583.

276 Michael Schmitt (ed), Tallinn Manual on the International Law Applicable to Cyber Warfare (CUP 2013); Michael
Schmitt (ed), Tallinn Manual 2.0 on the International Law Applicable to Cyber Operations (CUP 2017).

277 Sivakumaran (n 272).

278 Pellet and Miiller (n 236).

279 Gleider Hernandez, “The Responsibility of the International Legal Academic. Situating the Grammarian within
the “Invisible College™” in Jean d’Aspremont and others (eds), International Law as a Profession (CUP 2017).
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other normative systems is that they contain behavioural guidelines that go

280

beyond purely political or moral declarations.”’ According to a narrow view,

soft law can only emanate from subjects of international law.*' Examples include

non-binding agreements between States, such as the Global Compact for

Migration;*® non-binding outcomes of inter-State conferences such as in

the field of the environment the 1972 Stockholm Declaration®®® and the 1992

284

Rio Declaration;®* acts of international organisations lacking bindingness such as the

resolutions of the UNGA; and codes of conducts adopted by States or international

285

organisations, for example in international economic law*” or humanitarian

286

law.?*® A wider definition of soft law also includes acts of actors not possessing

international legal personality or whose status is not entirely clear, such as self-
regulatory instruments of businesses or NGOs.? This definition overlaps with what
some describe as ‘informal law-making’.?® Such a wider view is preferable —

there are countless examples of legislative attempts outside of the traditional

diplomatic fora and involving actors other than formal subjects of international law

that shape today’s international legal reality.?®

2. Function and Contemporary Debates

With its defining features, soft law not only falls outside of the category of article 38
IC]J Statute; it seems to fall outside of the category of law altogether. It has therefore
caused long-standing and controversial debates in international scholarship. While some
praise its flexibility, which might be better suited to adjust to a fast-changing world than

formal and slow treaty-making processes, others deem soft law to be undemocratic, a
> 290

threat to the authority of the law, or simply ‘redundant’.

Yet, today it seems undeniable that soft law is ‘relevant to international law in some

]

way”.?! On the one hand, it is well recognised that soft law may exert some quasi-legal

280 Anne Peters and Anna Petrig, Volkerrecht (Schulthess 2020) 48.

281 Daniel Thiirer, ‘Soft Law’ (Max Planck Encyclopedia of International Law, March 2009) para 8.

282 Global Compact for Safe, Orderly and Regular Migration (adopted 19 December 2018 UNGA Res 73/195).

283 ‘Report of the United Nations Conference on the Human Environment’ (Stockholm 5-16 June 1972) UN
Doc A/CONE48/Rev.1.

284 ‘Report of the United Nations Conference on Environment and Development’ (Rio de Janeiro 3—14
June 1992) UN Doc A/CONE151/26 (Vol I).

285 OECD, OECD Guidelines_for Multinational Enterprises on Responsible Business Conduct (OECD 2023).

286 See e.g. San Remo Manual on International Law Applicable to Armed Conflicts at Sea (n 275).

287 See e.g. Oversight Board, ‘Meta Oversight Board Charter’ (February 2023) <https://oversightboard.com/
attachment/494475942886876/> accessed 10 August 2023.

288 Joost Pauwelyn, Ramses A Wessels, and Jan Wouters (eds), Informal International Lawmaking (OUP 2012).

289 See the numerous cases studies in Joost Pauwelnyn and others, Informal International Lawmaking: Case Studies
(Torkel Opsahl Academic EPublisher 2013).

290 Jan Klabbers, “The Redundancy of Soft Law’ (1996) 65 Nordic Journal of International Law 167. For a good
overview of the debate, see Jean d’Aspremont and Tanja Aalberts, “Which Future for the Scholarly Concept of
Soft International Law? Editors’ Introductory Remarks’ (2012) 25 LJIL 309.

291 Jaye Ellis, ‘Shades of Grey: Soft Law and the Validity of Public International Law’ (2012) 25 LJIL 313, 318.
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effects: soft standards can ‘harden’ over time — they may be taken up in a later treaty or
mature into opinio juris and therefore catalyse the formation of customary international
law. Another way soft law becomes legally relevant is as a guideline for interpretation of

‘hard’ law, with UNGA resolutions being an important example.?”?

On the other hand, soft standards can have rather ‘hard’ and tangible consequences despite
not being legally binding. Because of the factual relevance of soft law, in some States
such as Switzerland, attempts are being undertaken to introduce stronger parliamentary
oversight for soft law instruments, traditionally reserved to formal treaty-making.””®
Currently, the relevance of soft law even seems to increase. Several studies have constated a
‘treaty fatigue’ and shown that the conclusion of treaties over the last years has stagnated.?*
By way of example, while in the period between 1950 and 2000, each decade around
35 new multilateral treaties were concluded, this number significantly dropped in the
following decade and currently even stopped.?”® Given the difficulties to reach consensus

on binding obligations, the relevance of soft instruments arguably grows.

Regardless of its advantages and disadvantages, what seems clear today is ‘that soft law
is a reality and instrument of contemporary governance that cannot be wished away’.?
The importance of soft standards not only evidences the pluralisation of the sources

of international law, but also of the actors behind these instruments.?”” The concept of
soft law is thus a prime example showing that both the classic notions of sources and of

actors in international law do not fully capture the international legal reality anymore.
Il. ACTS OF INTERNATIONAL ORGANISATIONS

Acts or resolutions of international organisations are often listed among possible sources
of international law besides the traditional categories of sources listed in article 38(1)
IC]J Statute. This consideration reflects the growing importance of the activities and acts
of international organisations in times of global governance.”®

New procedures of collective action within international organisations have been
developed in an approach paralleling the law-making process of domestic law. For

292 Rossana Deplano, Empirical and Theoretical Perspectives on International Law: How States Use the UN General
Assembly to Create International Obligations (CUP 2022).

293 For an overview, see Anna Petrig, ‘Democratic Participation in International Lawmaking in Switzerland After
the “Age of Treaties”” in Helmut Aust and Thomas Kleinlein (eds), Encounters Between Foreign Relations Law
and International Law (CUP 2021) 180.

294 Joost Pauwelyn, Ramses A Wessel, and Jan Wouters, “When Structures Become Shackles: Stagnation and
Dynamics in International Lawmaking’ (2014) 25 EJIL 733, 739; see also Jan Wouters, ‘International Law,
Informal Law-Making, and Global Governance in Times of Anti-Globalism and Populism’ in Heike Krieger,
Georg Note, and Andreas Zimmermann (eds), The International Rule of Law: Rise or Decline? (OUP 2019).

295 Wouters (n 294) 251.

296 D’Aspremont and Aalberts (56) 309.

297 On the pluralisation of actors in international law, see Engstrom, introduction to § 7, in this textbook.

298 On international organisations, see Baranowska, Engstrom, and Paige, § 7.3, in this textbook.
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instance, the UN Security Council (UNSC) adopted a new form of procedure creating
general obligations for all States to prevent the commission or the financing of terrorist

acts.””?

It is possible to consider, therefore, that a new way of creating international rules
beyond the classic means has emerged from the operation of international organisations,
especially the United Nations. On the other hand, such characterisation presents some

problems, as discussed in the following.

1. Acts of International Organisations as a Distinct Source
of International Law

a) Acts of International Organisations as Formal Source of International Law

Acts of international organisations can serve as a formal source of rights and obligations
depending on the actor concerned. They can be divided into two categories. The

first consists of acts by organs of the organisation externally directed to States or other
organisations, such as recommendations, declarations, or decisions. The second type
includes internal measures by organs of the organisation in fulfilment of their functions
according to the constitutive instrument, determining for instance the budget of the
organisation, the creation or composition of an organ, and other procedural aspects.
As this second type of act may establish rights and obligations in the internal law of
organisations for different organs, individuals, and entities, it may be considered a
formal source of law for such actors. This is the case of the decisions of the United
Nations Dispute Tribunal, which are binding upon the parties of disputes opposing
individuals and the UN Secretary-General or a specialised agency.*”

The first type of instrument may be considered as a distinct formal source of
international law creating legal obligations for the parties concerned.®® Member States
are obliged to comply with binding resolutions by virtue of an obligation assumed
through the constitutive treaty, not because such resolutions create direct obligations for
them. This is the case of decisions of the UNSC based on article 25 and Chapter VII of
the UN Charter*” and some acts emanating from the European Union based on article
288 of the Treaty on the Functioning of the European Union.*” In this sense, it could
be argued that the normative force of resolutions of international organisations is linked
to conventional obligations created by treaties, a traditional source of international law.

It 1s claimed that the UNSC on some occasions has adopted a sort of ‘law-making
procedure’ by imposing general obligations to all UN member States regarding

299 UNSC Res 1373 (28 September 2001) UN Doc S/RES/1373.

300 UNGA Res 62/253 (17 March 2009) UN Doc A/RES/62/253 (Statute of the United Nations Dispute
Tribunal) article 11(3). See also Effect of Awards of Compensation Made by the United Nations Administrative
Tiibunal (Advisory Opinion) [1954] IC] Rep 47.

301 On the formal/material distinction, see Eggett, § 6.B.1L., in this textbook.

302 Charter of the United Nations (adopted 26 June 1945, entered into force 24 October 1945) 1 UNTS 16,
articles 25 and 39-51.

303 Consolidated version of the Treaty on the Functioning of the European Union [2012] OJ C326/47, article 288.
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specific matters. In general, the Council adopts decisions binding on the UN
member States which are instrumental to deal with a situation characterised by it as
a threat to the peace, a breach of the peace or an act of aggression, according to
article 39 of the UN Charter.*** In some resolutions, nonetheless, the UNSC seem
to have stated obligations of abstract nature, that is, not limited to a particular
situation or dispute, such as general obligations concerning the suppression of

terrorist acts®”

and the limitation of certain types of weapons.>” In such cases,

the UNSC appears to impose on member States obligations that are found in
conventions to which they have not necessarily expressed their consent. Since such
obligations have general application and are not limited to a particular situation or
dispute, they appear to have been the result of a law-making process by the UNSC.
Yet in this case, the resolutions do not act as formal sources of obligations since
their binding force is based on the action of the UNSC under Chapter VII of the
UN Charter, although their legality in relation to the Charter and the powers of the

UNSC may be questioned.*”

b) Acts of International Organisations as Material
Source of International Law

Resolutions of international organisations can be viewed not merely as formal
sources of obligations but also as evidence of the existence of a rule of customary
international law. In such cases, these resolutions function as material sources of
international law.*"®

The ICJ occasionally analyses UNGA Resolutions to determine the existence of a rule
of customary international law,™” considering that although not binding, they may
‘provide evidence important for establishing the existence of a rule or the emergence of
an opinio juris’.*'" Such an approach was adopted in the Nicaragua case, where the Court
interpreted the consent of the United States and Nicaragua expressed at the moment of
the adoption of UNGA Resolution 2625 (24 October 1970, establishing the Friendly

)311

Relations Declaration)®" as ‘an acceptance of the validity of the rule or set of rules

declared by the resolution’.’'

UNGA Resolutions are also sometimes considered to reflect legal rules of
international law due to the almost universal representation of the international

304 Stefan Talmon, “The Security Council as World Legislature’ (2005) 99 AJIL 175-193.

305 UNSC Res 1373 (28 September 2001) UN Doc S/RES/1373.

306 UNSC Res 1540 (28 April 2004) UN Doc S/RES/1540.

307 James Crawford, ‘Chance, Order, Change: The Course of International Law’ (2013) 365 RdC 17, 312-313.

308 On the formal/material distinction, see Eggett, § 6.B.II., in this textbook.

309 On customary international law, see Stoica, § 6.2, in this textbook.

310 Legality of the Threat or Use of Nuclear Weapons (Advisory Opinion) [1996] IC] Rep 226, 254255 [para 70].

311 UNGA Res 2625 (XXV) (24 October 1970).

312 Military and Paramilitary Activities in and against Nicaragua (Nicaragua v United States of America) (Merits) [1986]
ICJ] Rep 14, 99-100 [para 188].
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community of States in the organ. Instances include other declarations besides
the Friendly Relations Declaration,?"?
Human Rights of 1948,*'* the Declaration on the Granting of Independence to
Colonial Countries and Peoples of 1960,°" and the Declaration of Legal Principles
Governing the Activities of States in the Exploration and Uses of Outer Space

of 1963.7'% In the Chagos Advisory Opinion, the ICJ found that the Declaration
on the Granting of Independence to Colonial Countries and Peoples ‘has a

such as the Universal Declaration of

declaratory character with regard to the right to self-determination as a customary
norm’ and clarified the content and scope of the right to self~-determination,
representing a ‘defining moment in the consolidation of State practice on
decolonization’.?"”

Resolutions may also be relevant in the interpretation of international treaties and even
constitute subsequent practice for the purpose of treaty interpretation.”® In the Whaling
case, for instance, the ICJ considered that resolutions from the International Whaling
Commission may be relevant for the interpretation of the International Convention for
the Regulation of Whaling when adopted by consensus or by a unanimous vote, even

not having a binding effect.’"’

2. Acts of International Organisations Beyond
the Concept of Legal Source of Rights and Obligations

The classic definition of sources of international law may be insufficient to apprehend
the legal significance of acts of international organisations to international law as they
can hardly be considered as an independent category of sources of international law for
not being able to create autonomously rights and obligations for States. Traditionally,
it is recognised that acts of international organisations usually are the result of a
political compromise that does not intend to create legal obligations by itself. This
understanding is shared by the practice of the ICJ, which often rejects the claim that
resolutions create legal obligations for States that consent to them. For instance, in
the Nicaragua case, the Court rejected the claim that a resolution of the Meeting of
Consultation of Ministers of Foreign Affairs of the Organization of American States
had established a legal obligation for Nicaragua regarding its domestic policy.’® In the
Access to the Pacific Ocean case of 2012, the Court rejected the claim that resolutions

313 UNGA Res 2625 (XXV) (24 October 1970).

314 UNGA Res 217A (III) (10 December 1948).

315 UNGA Res 1514 (XV) (14 December 1960).

316 UNGA Res 1962 (XVIII) (13 December 1963).

317 Legal Consequences of the Separation of the Chagos Archipelago from Mauritius in 1965 (Advisory Opinion) [2019]
ICJ Rep 95 [paras 150-153].

318 Michael C Wood, The Interpretation of Security Council Resolutions (1998) 2 Max Planck Yrbk UN L
73-95, 91-92.

319 Whaling in the Antarctic (Australia v_Japan: New Zealand intervening) [2014] IC] Rep 226, 248 [para 46]. See also
Nicaragua (n 78) [para 188].

320 Nicaragua (n 78) [para 261].
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adopted by the General Assembly of the Organisation of the American States had
created a legal obligation for Chile to negotiate Bolivia’s access to the Pacific Ocean,

even if adopted with its consent.*!

Nevertheless, the legal importance of resolutions of international organisations goes
beyond the legal effects traditionally assigned to them. Often such acts affect the
behaviour of States and other international actors even without the establishment of
legally binding rules, which may be observed in the context of the role of international
organisations in global governance. It is increasingly common for international
organisations to adopt resolutions containing standards, practices, and procedures
which provide a normative framework for the exercise of public authority in several
areas of international law regardless of their binding character. Such acts, which

often are classified as ‘soft law’, sometimes are preferred over traditional sources of
international law for the facility in their creation and flexibility. This may be seen,

for instance, in the regulatory function of the food standards issued by the Codex
Alimentarius Commission, the Code of Conduct for Responsible Fisheries of the

UN Food and Agriculture Organisation (FAO), and the OECD Guidelines for
Multinational Enterprises, all of which with significant regulatory form even without
binding character.” Another important example concerns the role of the World Health
Organization (WHO) in global health governance, especially regarding the COVID-19
pandemic. The coordination between public and private international actors in the
fight against the virus was done by the WHO not only through binding rules provided
for by the International Health Regulations (2005) but also by temporary and non-
binding recommendations adopted on advice of an Emergency Committee composed
by experts of different fields.**

Ill. UNILATERAL DECLARATIONS

Besides soft law and acts of international organisations, unilateral declarations are often
discussed as a further source beyond article 38 of the ICJ Statute. The question is whether
declarations States make towards other States or the international community, for example
a promise to act in a certain way, may deploy legal effects. In other words, can States be
legally bound by statements or announcements they made? In the Nuclear Tests case,** the
ICJ has answered this question in the positive under certain conditions, deducing the legal
bindingness from the principle of good faith, a general principle under article 38(1)(c) ICJ
Statute. In this case, the IC] among other things had to determine whether France was

321 Odbligation to Negotiate Access to the Pacific Ocean (Bolivia v Chile) (Merits) [2018] ICJ] Rep 507, 562 [para 171].

322 See in special the analysis of such regulations by Gefion Schuler and others (eds), The Exercise of Public
Authority by International Institutions: Advancing International Institutional Law (Springer 2010).

323 Armin von Bogdandy and Pedro Villarreal, ‘International Law on Pandemic Response: A First Stocktaking
in Light of the Coronavirus Crisis’ (2020) MPIL Research Paper 07/2020. See also Mateja Steinbriick Platise,
‘The Changing Structure of Global Health Governance’in L Vierck, P Villarreal, and A Weilert (eds), The
Governance of Disease Outbreaks (Nomos 2017) 83—111.

324 Nuclear Tests Case (Australia v. France) (Merits) [1974] IC] Rep. 253. See already Legal Status of Eastern Greenland
(Denmark v. Nonway) PCIJ Ser A/B No 53.
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bound by its announcements in various public statements to refrain from carrying out
further atmospheric nuclear tests in the South Pacific region. In order not to deduce legal
effects from merely political statements, the IC]J developed three criteria:

® The declaration must have been made by the competent authority in a framework that
indicates seriousness;
® The declaration must be sufficiently specific; and

® It must indicate the intention to be legally bound.**

A specific form is not required according to the Court; this means that also oral
statements can deploy legal effects. Also further unilateral acts of States can deploy
certain legal effects, as discussed in other chapters. By way of example, the protesting
State under the persistent objector doctrine can avoid being legally bound by
emerging customary international law;**

deploy legal effects.*”’

also acts of recognition by States may

D. CONCLUSION

This chapter has shown that further sources of international law beyond article 38 of the
ICJ Statute exist, and that they are in fact highly relevant. In times of global governance,
the decisions of international courts, resolutions of international organisations, and soft
law regulate many aspects of our lives. This pluralisation of the sources of international
law to some extent reflects the pluralisation of its actors. This development challenges
the formal distinction between law and non-law, showing that ‘the universe of norms is

2328

larger than the universe of law’** and once more raising the fundamental question: is it

international law or not, and does it even matter?**

According to voices from the New
Haven School, what ultimately counts is the influence of norms on behaviour of States,
and not their form.*” However, as important as informal sources of international law
might be, the distinction between law and non-law is certainly not entirely redundant.
Even though international courts might take other sources into account, they rule on
the basis of formal law. The pluralisation of the sources of international law also leads
to new challenges for the democratic legitimisation of international law, as the debate
in Switzerland about stronger parliamentary involvement in the process of adopting soft
law shows.?! Even though touching upon some of the oldest debates in international
law, the sources doctrine certainly has not lost any of its currency.

325 Nuclear Tésts Case (n 90) [paras 42—46]. See also ILC, ‘Guiding Principles Applicable to Unilateral Declarations
of States Capable of Creating Legal Obligations (Final Outcome)’ UN Doc A/61/10 para 176.

326 On the persistent objector doctrine, see Stoica, § 6.2.C.II., in this textbook.

327 On recognition, see Green, § 7.1.C.I.1., in this textbook.

328 See Jost Pauwelyn, ‘Is It International Law or Not, and Does it Even Matter?” in Joost Pauwelyn, Ramses
Wessel, and Jan Wouters (eds), Information International Lawmaking (OUP 2012) 125.

329 Ibid.

330 See e.g. Monica Hakimi, ‘The Work of International Law’ (2017) 58 Harvard International Law Journal 1.

331 See above n 293.
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BOX 6.4.2 Further Readings

Further Readings

S Besson, ‘Theorizing the Sources of International Law’ in S Besson and J
Tasioulas (eds), The Philosophy of International Law (OUP 2010).

G Guillaume, 'The Use of Precedent by International Judges and Arbitrators’
(2011) 2(1) JILDS 5.

C Tams, ‘The World Court’s Role in the International Law-Making Process’
in J Delbrick and others (eds), Aus Kiel in die Welt: Kiel's Contribution to
International Law. Essays in Honour of the 100th Anniversary of the Walther
Schiicking Institute for International Law (Duncker und Humblot 2014).

A Tzanakopoulos, '‘Domestic Judicial Lawmaking’ in C Brélmann and Y
Radi (eds), Research Handbook on the Theory and Practice of International
Lawmaking (Edward Elgar 2016).

G Hernandez, 'International Judicial Lawmaking’, in C Brélmann and Y
Radi (eds), Research Handbook on the Theory and Practice of International
Lawmaking (Edward Elgar 2016).
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BOX 7.1 Required Knowledge and Learning Objectives

Required knowledge: History of International Law, Sources of International Law

Learning objectives: Understanding the interrelations between the concepts
of legal subject and legal personality; the evolution of the concepts of
legal subject and legal personality; and the expansion and pluralisation of
acknowledged actors in international law.

BOX 7.2 Interactive Exercises

Access interactive exercises for this chapter' by positioning your smartphone
camera at the dot-filled box, also known as a QR code.

Figure 7.1 QR code referring to interactive exercises.
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A. INTRODUCTION

Any legal system defines who can possess rights and obligations in it. This is also the case
for international law. This chapter identifies States as the paramount subjects of international
law, with international organisations possessing legal personality alongside States. Our
conception of the sphere of actors that can have a regulatory function at the international
level has broadened beyond these two subjects to include for example individuals, non-
governmental organisations, corporations, animals, and cities. This chapter introduces the
challenge that this poses to the conventional conception of subjects of international law.

B. SUBJECTS OF INTERNATIONAL LAW

I. STATES AND INTERNATIONAL ORGANISATIONS
AS PRIMARY SUBJECTS

The main subjects of international law are States? and international organisations.” States
are commonly considered the original subjects of international law. Out of States and
international organisations, States are undoubtedly the main subjects, which follows
from the central role of State consent for the creation of international law. States can
be considered the main source of international law also because one characterising
feature of international organisations is that they consist of States as their constituents.
A particular feature of the international legal system is that it lacks a central legislator
(compared to domestic law). For this reason, international legal persons are also
commonly considered to possess the capacity to create international law. In other
words, the capacity to have rights/obligations under international law is a defining
feature of being an international legal person.

The notion of a legal person as such can be traced back to the publications of Gottfried
Wilhelm von Leibniz in the late 17th century, whereas Emer de Vattel’s Le Droit des
Gens (1758) is considered to have expanded the moral personality of the State to also
cover the international dimension.* In practice, ‘legal subject’ and ‘legal person’ are
commonly used as synonyms. However, they need not be identical. To be a subject

can be characterised as possessing an academic label, whereas personality is a status
conferred by the legal system.’ There are also diverging views as to whether the
capacity to create international legal obligations should be a necessary attribute for legal
personality to begin with.°

2 On States, see Green, § 7.1, in this textbook.

3 In this context meaning ‘intergovernmental organisations’. On international organisations, see Baranowska,
Engstrom, and Paige, § 7.3, in this textbook.

4 Catherine Brolmann and Janne Nijman, ‘Legal Personality as a Fundamental Concept of International Law’
in Jean d’Aspremont and Sahib Singh (eds), Concepts for International Law — Contributions to Disciplinary Thought
(Edward Elgar 2017).

5 Jan Klabbers, “The Concept of Legal Personality’ (2005) 11 Ius Gentium 35.

6 Roland Portmann, Legal Personality in International Law (CUP 2010).
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The international legal personality of international organisations was confirmed

by the ICJ in 1949 in the Reparation for Injuries case.” However, the Court made clear
that the ‘legal personality and rights and duties [of international organisations| are [not|
the same as those of a State’.’ No automatic set of rights or legal powers can be derived
from the possession of personality as such. Instead, the nature and extent of rights of
organisations depend on ‘the needs of the community’.” Some common powers that
organisations do possess are, however, the capacity to conclude treaties, to acquire and
dispose of property, and to institute legal proceedings."

This does not mean that the legal personality of organisations is categorically ‘lesser’ in
the sense that the rights and obligations of organisations could never be more extensive
than those of States. The paradigm example is the monopoly on authorisation of use of
force possessed by the United Nations."

Il. CLASSICAL SUBJECTS ‘IN THE GREYZONE'

In addition to States and international organisations, some actors are commonly
identified at the fringes of legal subjectivity. Among such actors are for example
national liberation movements, which may have a role as a de facto government, have
the capacity to conclude international agreements, and possess rights and obligations
under international humanitarian law. The Holy See is also considered to possess
international legal personality, being a party to multiple treaties, having concluded
diplomatic relations, and governing a defined territory, all of which can be considered
elements of statehood.'? Also governments in exile, as well as self~governing territories,
may exercise functions that indicate the possession of limited legal personality.” Actors
of international law can, in other words, enjoy legal personality to various degrees.

C. THE EXPANDING SPHERE OF ACTORS
OF INTERNATIONAL LAW

I. THE ERODING DISTINCTION BETWEEN SUBJECTS AND OBJECTS
The concept of international legal personality has always been subject to debate. Today,

as more and more actors have the capacity to possess rights and duties in international
law, the question arises whether this also affects (or should affect) the conventional

~

Reparation for Injuries Suffered in the Service of the United Nations (Advisory Opinion) [1949] IC] Rep 174.
Ibid 178.
9 Ibid 179.
10 See for example IMF Articles of Agreement (adopted 22 July 1944, entered into force 27 December 1945) 2
UNTS 39, articles IX(2) and VII(2).
Robert Kolb, An Introduction to the Law of the United Nations (Hart 2010). On the UN, see Baranowska,
Engstrom, and Paige, § 7.3, in this textbook.
12 On criteria for statehood, see Green, § 7.1, in this textbook.
13 See e.g. James Crawford, Brownlie’s Principles of Public International Law (8th edn, OUP 2012) 123-125.

[o2]
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divide between subjects and 7,2 objects of international law. The position of the
individual is a classical debate in this respect, with Georges Scelle already in the early
20th century positioning individuals as international legal subjects.”* Along with the
proliferation of international human rights, humanitarian, and criminal law, the status
of the individual in international law has been increasingly elevated.”® Another actor

16 Animals are considered rights

the position of which is in change is that of animals.
holders,"” and several countries have in their civil codes gone beyond treating animals
as mere ‘things’.'® This has also generated calls for acknowledging at least a limited legal

personality of animals."
Il. THE PLURALISATION OF ACTORS OF INTERNATIONAL LAW

In addition to being legal subjects and possessing international legal personality, States
and international organisations are undoubtedly also ‘actors’ of, and ‘participants’ in,
the international legal system. Rosalyn Higgins in 1994, building on the ideas of the
so-called New Haven School, preferred to approach international law as a dynamic
process of decision-making that through ‘interaction of demands by various actors,
and State practice in relation thereto . . . leads to the generation of norms and

the expectation of compliance in relation to them’.” In this ‘actor conception’,

the importance of the notion of legal personality as a threshold for the creation

of international law is reduced.? A realisation of the limits of the conventional
subjects doctrine goes hand in hand with globalisation and the consequent surge

in the institutionalisation of international cooperation.” A State-centred image of
international law is considered overly narrow both in respect of the actors that it
acknowledges as well as the instruments and acts that it considers relevant.

A ‘regulatory’ or ‘governance’ layer is steadily thickening, developed through
institutional regimes, atop the constitutional and legislative layer.” This emergence

of new political arenas and actors is sometimes addressed as the ‘post-national
condition’, taking hold of the fact that the pluralisation of actors and the corresponding

14 Georges Scelle, Précis de Droit des Gens, Principes et Systématique (1932) Vol I, introduction, le milieu intersocial.

15 On individuals, see Theilen, § 7.4, in this textbook.

16 On animals, see Peters, § 7.8, in this textbook.

17 Cass R Sunstein and Martha C Nussbaum (eds), Animal Rights: Current Debates and New Directions (OUP 2005).

18 Birgitta Wahlberg, ‘Animal Law in General and Animal Rights in Particular’ (2021) 67 Scandinavian Studies in
Law 13.

19 David Favre, ‘Living Property: A New Status for Animals within the Legal System’ (2010) 93 Marquette Law
Review 1021.

20 Rosalyn Higgins, Problems and Process: International Law and How We Use It (Clarendon Press 1994).

21 Roland Portmann, Legal Personality in International Law (CUP 2010).

22 Richard Collins, ‘Mapping the Terrain of Institutional Lawmaking: Form and Function in International Law’
in Elaine Fahey (ed), The Actors of Postnational Rule-Making (Routledge 2016); Janne E Nijman, The Concept of
International Legal Personality: An Inquiry into the History and Theory of International Law (TMC Asser Press 2004).

23 Richard Collins, The Institutional Problem in Modern International Law (Hart 2016) 235; Jean d’Aspremont
(ed), Participants in the International Legal System: Multiple Perspectives on Non-State Actors in International Law
(Routledge 2011).
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proliferation of new forms of regulatory acts also suggests that the role of the nation

State is under change.*

This development does not solely take place outside of the realm of States and
international organisations. A phenomenon known as ‘agencification’ concerns the
establishment of international bodies that are not based on international agreements

but on decisions of international organisations. This includes, for example, subsidiary
bodies established by the UN General Assembly (e.g. UNEP and UNDP), but also
bodies established jointly by organisations (e.g. the WEP or the Codex Alimentarius
Commission).” Also in the European Union agencies (e.g. the Maritime Safety Agency
and the European Fisheries Control Agency) have become new sources of authority.®
Agencies in the EU have separate legal personality,”” whereas the situation among

agencies in international law in general is more varied.

Whereas agencies display an institutional relationship to the founding organisation(s),

a pluralisation of actors in international law also goes further than that practice. Under
labels such as ‘post-national rule-making’,® ‘global administrative law’,? ‘exercise of
public authority’,* and ‘informal international lawmaking’,*" interest has been turned
to less formalised forms of international collaboration. These approaches bring into
focus actors such as the G20, the ISO, and ICANN, and explore the performance of
their tasks, their role in global governance, the regulatory impact of their activities, and
the potential status of their acts as sources of international law.** As part of this, also
domestic authorities become of interest, including cities,* which can bear rights and
obligations and play a role in implementing international law.>

24 Damian Chalmers, ‘Post-Nationalism and the Quest for Constitutional Substitutes’ (2000) 27 Journal of Law
and Society 178.

25 Edoardo Chiti and Ramses A Wessel, ‘The Emergence of International Agencies in the Global Administrative
Space’ in Richard Collins and Nigel D White (eds), International Organizations and the Idea of Autonomy:
Institutional Independence in the International Legal Order (Routledge 2011).

26 Elspeth Guild and others, Implementation of the EU Charter of Fundamental Rights and Its Impact on EU Home

[®)

Affairs Agencies: Frontex, Europol and the European Asylum Support Office (2011), Report to the European
Parliament’s Committee on Civil Liberties, Justice and Home Affairs; Deirdre Curtin, Executive Power of the
European Union: Law Practices, and the Living Constitution (OUP 2009).

27 European Parliamentary Research Service, EU Agencies, Common Approach and Parliamentary Scrutiny (2018).

28 Elaine Fahey (ed), The Actors of Postnational Rule-Making: Contemporary Challenges of European and International
Law (Routledge 2016).

29 Benedict Kingsbury, ‘The Concept of Law in Global Administrative Law’ (2009) 20 European Journal of
International Law 23, 20-23.

30 Armin von Bogdandy and others, The Exercise of Public Authority by International Institutions: Advancing
International Institutional Law (Springer 2010).

31 Joost Pauwelyn, Ramses Wessel, and Jan Wouters, Informal International Lawmaking (OUP 2012).

32 On soft law and sources beyond article 38 IC]J statute, see Kunz, Lima, and Castelar Campos, § 6.4, in this
textbook.

33 See e.g. Lorenzo Casini, ‘Domestic Public Authorities within Global Networks: Institutional and Procedural
Design, Accountability, and Review’ in Pauwelyn and others (n 31).

34 Helmut Aust and Janne E Nijman (eds), Research Handbook on International Law and Cities (Edward Elgar 2021).

35 Yishai Blank, ‘International Legal Personality/Subjectivity of Cities’ in Aust and Nijman (n 34).
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There are merits and demerits with this development at large, as well as in respect of
particular actors (discussed more in detail in the subsequent chapters). This broadening
of the scope of international law to include a varied range of actors also raises

question marks concerning the conventional squaring of the notions of ‘subject of
international law’ and ‘international legal personality’.*® At any rate it seems clear that
the conventional doctrine of international legal personality can be inadequate or even
an obstacle to discussing other actors than States or international organisations from a

legal perspective.””’

BOX 7.3 Advanced: Regulatory Pluralism

There are many ways in which a regulatory function or effect may arise of acts
which in themselves do not create formal legal obligations. Acknowledging such
an effect builds on a conception of legally binding rules as only one aspect of the
international regulatory framework. ‘Regulation’ in this sense refers to all rules,
standards, or principles that govern conduct by public and/or private actors.®
This development has by no means been incidental but is rather the result of an
active push. For example, the preamble of the Rio Declaration sets ‘the goal of
establishing new and equitable global partnership through the creation of new
levels of cooperation among States, key sectors of societies and people’, and
Agenda 21 states that these global partnerships are intended to be inclusive

of all thinkable non-State actors. In a regional setting, for example the EU’s
approach to its macro-regions (such as the Mediterranean and the Baltic Sea),
explicitly builds upon using existing funds, institutions, and legislation ‘more
strategically and imaginatively’.¥

D. CONCLUSION

This chapter has positioned States and international organisations as the conventional
legal subjects of international law. Out of these two, States are the legal subjects par
excellence, as State consent is needed for the creation of international legal obligations,
including the establishment of organisations. An increasingly expanding set of actors,
however, are acknowledged as performing a regulatory function in the international
legal system. This development reveals the evolutionary nature of the subject/object

36 Gerd Droesse, Membership in International Organizations: Paradigms of Membership Structures, Legal Implications of
Membership and the Concept of International Organization (TMC Asser 2020).

37 Nijman (n 22).

38 Nupur Chowdhury and Ramses A Wessel, ‘Conceptualising Multilevel Regulation in the EU: A Legal
Translation of Multilevel Governance?’ (2012) 18 ELJ 335, 337-338, and Joost Pauwelyn, ‘Informal
International Law-Making: Framing the Concept and Research Questions’ in Pauwelyn and others (n 31) 13.

39 Commission, ‘Report concerning the added value of macro-regional strategies’ COM (2013) 468 final, 2.
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dichotomy for capturing a regulatory function and effect. The following sub-chapters
will further expand on the status and function in international law of a set of actors not
traditionally thought of as international legal subjects.

BOX 7.4 Further Readings

Further Readings
e F Johns (ed), International Legal Personality (Ashgate 2010)

e E Fahey (ed), The Actors of Postnational Rule-Making: Contemporary
Challenges of European and International Law (Routledge 2016)

e Special Issue: Legal Personality (2005) 11 lus Gentium

e Special Issue: The Exercise of Public Authority by International Institutions
(2008) 9(11) GLJ

¢ RA Wessel, ‘Decisions of International Institutions: Explaining the Informality
Turn in International Institutional Law' (Conference Paper 2014)
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§ 7.1 STATES
ALEX GREEN

BOX 7.1.1 Required Knowledge and Learning Objectives

Required knowledge: Sources of International Law; Subjects and Actors in
International Law; Founding Myths

Learning objectives: Understanding the history, nature, and contemporary
context of Statehood; the law of State creation; the principles of State
continuity and extinction; the status of contemporary States; and the typical
legal consequences of Statehood.

A. INTRODUCTION

As quipped by Thomas Baty, international law, ‘it is universally agreed . . . has
something to do with States’.*” Although States are no longer the only subjects of
international law (if indeed they ever were), they remain some of the most important
and powerful. Moreover, in the absence of a global government, States constitute some
of the most important institutional actors within the international legal order in terms
of law creation, interpretation, application, and enforcement. To quote James Crawford,
the laws of ‘Statehood are of a special character, in that their application conditions

the application of most other international law rules’.*’ Given the importance and
complexity of these laws, conceptual clarity is essential.

To that end, we must distinguish three sets of questions about States. The first set is
existential, concerning the conditions necessary for new States to arise (creation), endure
(continuity), and become destroyed (extinction).

Questions surrounding the existence of States are some of the most politically charged
within international law. This controversy can be found not only in relation to the
various national and regional independence movements that are, at the time of writing,
active around the world,* but also, for example, within the unique challenges posed by
the global climate crisis and its implications for the survival of many States at risk from
rising sea levels.*

40 Thomas Baty, The Canons of International Law (J. Murray 1930) 1.

41 James Crawford, The Creation of States in International Law (OUP 2006) 45.

42 Anne Bayefski (ed), Self-Determination in International Law: Quebec and Lessons Learned (Kluwer Law International
2000); Julie Dahlitz (ed), Secession and International Law: Conflict Avoidance — Regional Appraisals (Asser 2003);
Marcelo Kohen (ed), Secession: International Law Perspectives (CUP 2006).

43 Carolin Konig, Small Island States & International Law: The Challenge of Rising Seas (Routledge 2023).
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The second set covers the essence of statechood, or to put this another way, the concept of
statehood itself. These are by far the most challenging to answer, encompassing political
philosophy and sociology as well as international law, and implicate issues of justice,
equality, and sovereignty. The third set concerns questions of entitlement, encompassing
the ‘juridical consequences’ of statehood, in terms of the characteristic rights and
powers that States possess.

One might also add a further set of questions, pertaining to the characteristic
obligations that States hold. However, given the extent to which this implicates

the law of international responsibility,** this chapter will focus exclusively upon
existential, essential, and entitlement-based questions. Before proceeding, however, brief
consideration must be given to the emergence of contemporary statehood, such that
these three sets of questions can be placed in their proper historical context.

B. THE NATURE AND HISTORY
OF MODERN STATEHOOD

The traditional story about the dawn of modern States is that they first emerged from
the 1648 Peace Settlements of Miinster and Osnabriick, collectively known as the ‘Peace
of Westphalia’.** According to Leo Gross, these settlements ‘undoubtedly promoted the
laicization of international law by divorcing it from any particular religious background,
and the extension of its scope so as to include, on a footing of equality, republican and

monarchical States’.*

This story is so inaccurate as to be effectively mythological.”” Not
only is the “Westphalian myth’ problematically Eurocentric, but States of some kind or

another have existed within Europe itself since ancient times.*

Westphalia is nonetheless instructive, albeit because it tells us more about the attitudes
of those propagating the story than it does about historical reality.* Particularly
illuminating are historical attempts to draw retroactive lines of conceptual continuity
from the early United Nations (UN) period, back through the ‘nation-States’ of the
late 19th and early 20th centuries,” to some mythologised point at which ‘States [were
recognised as| units in an international society with mutual rights and obligations’.>
This ideological move is best understood as an attempt to legitimate the principle of

44 On international responsibility, see Arévalo-Ramirez, § 9, in this textbook.

45 Gerard Mangone, A Short History of International Organization (McGraw-Hill 1954) 100.

46 Leo Gross, ‘The Peace of Westphalia, 1648—1948 (1948) 42 AJIL 20, 26.

47 On international law’s founding myths, see Gonzalez Hauck, § 1, in this textbook.

48 See generally Christian Reus-Smith, The Moral Purpose of the State: Culture, Social Identity, and Institutional
Rationality in International Relations (Princeton UP 1999).

49 Andreas Osiander, ‘Sovereignty, International Relations, and the Westphalian Myth’ (2001) 55 Int’l Org. 251,

264-266.

On the UN, see Baranowska, Engstrom, and Paige, § 7.3.D., in this textbook.

On the 19th century, see Gonzilez Hauck, § 1, in this textbook.

Percy H Winfield, The Foundations and the Future of International Law (CUP 1942) 18.
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sovereign equality that predominates within international legal doctrine today

(see below). It is perhaps ironic that such legitimising narratives not only risk a
naturalistic fallacy (because history alone justifies nothing) but are also unnecessary, since
the normative merits of sovereign equality can be assessed on their own terms.>

Beyond Westphalia, two more recent legal-historical developments merit attention. First,
there is the conceptual decoupling of statehood from nationhood. Second, there is the
transition from viewing the (non-)existence of statehood as an issue of social fact to one
of legal status. Taking the first, the link between statehood and identifiable nations was
pushed most vociferously during the inter-war period.>* That connection has survived, at
least to some extent, within particular branches of contemporary political philosophy and

%13

is most neatly captured by David Miller’s claim that ‘“nation” must refer to a community
of people with an aspiration to be politically self-determining, and “State” must refer to
the set of political institutions that they may aspire to possess for themselves’.® Whatever
the merits of this definition for philosophical purposes, it is legally inaccurate. There

are many plurinational and multinational States, whose existence and normative value

cannot be reduced to their supervenience upon one nation.*

Taking the second point, it was once typical to regard Statehood as a ‘pre-legal’
sociological fact, rather than a matter of legal status. Lassa Oppenheim famously opined
that ‘[t|he formation of a new State is . . . a matter of fact, not law’,%” his words being
echoed, for example, by Abba Eban on behalf of the State of Israel.®® In a similar vein,
Hersch Lauterpacht argued that, although States lack legal personality until they are
recognised by other members of the international community, they have an existence
prior to recognition, which, whilst not entirely ‘pre-legal’ in character, corresponds to
the existence of factually effective governance over a discrete portion of the globe.”
More recent scholarship departs from such views, with James Crawford most clearly
expressing what is now the more-or-less orthodox position that

[a] state is not a fact in the sense that a chair is a fact; it is a fact in the sense in which
it may be said a treaty is a fact: that is, a legal status attaching to a certain state of
affairs by virtue of certain rules or practices.®

This view is wholly supported by the analysis that follows.

53 Steven Ratner, The Thin Justice of International Law: A Moral Reckoning of the Law of Nations (OUP 2015) 212,
219; Alex Green, ‘A Political Theory of State Equality’ (2023) 14(2) TLT 178, 179.

54 This general position was most famously articulated by Woodrow Wilson, then President of the United States,
in a speech to Congress on 8 January 1918, in which he disclosed his ‘Fourteen Points’.

55 David Miller, On Nationality (OUP 1995) 19.

56 Roger Merino, ‘Reimagining the Nation-State: Indigenous Peoples and the Making of Plurinationalism in
Latin America’ (2018) 31(4) LJIL 773.

57 Lassa Oppenheim, International Law (Vol 1, 1st edn, Longmans, Green 1905) 264; (Vol 1, 9th edn, Longman
1992) 677.

58 UNSC Verbatim Record (27 July 1948) UN DOC S/PV/339, 29-30.

59 Hersch Lauterpacht, Recognition in International Law (CUP 1947) 6, 26-30.

60 Crawford (n 41) 5.
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C. EXISTENTIAL QUESTIONS: CREATION,
CONTINUITY, AND EXTINCTION

I. CREATION

1. The Law of Recognition

Whether an entity is recognised as a State or not is of supreme practical importance.
Although it is conceivable that non-recognised entities might nonetheless possess
statehood, an absence of recognition typically means that the entity in question will
not be treated as a State by those members of the international community that refuse
to recognise it as such. If non-recognition is total, many of the benefits consequent
upon statehood (see below) will not in practice be available to that entity. Moreover,
since international law lacks any centralised authority for determining its State
subjects, the international community of States must fulfil this function collectively
through practices of mutual recognition. Given these points, questions of foreign
recognition can often be highly controversial: for example, the State of Israel, amongst
others, famously refuses to recognise the State of Palestine, largely in an attempt to
ensure its (alleged) non-existence.

a) Recognition of Governments and Recognition of States

The law of recognition can be split into those principles that govern the recognition of
States and those that, instead, concern the recognition of governments. Strictly speaking,
the latter does not form part of the law of statehood. Where one State has recognised
another, it will be legally estopped from acting on the basis that the recognised entity
is not a State, at least until it can be demonstrated that recognition has been effectively
withdrawn.®' Changes in government, including under belligerent occupation

(see below), do not ordinarily alter this position. Moreover, the very concept of
‘governments-in-exile’, and the effective representation of States before international
organisations,®” assumes a schism between the two. The distinction between the
recognition of States and the (non-)recognition of particular governments is therefore
of considerable importance. The essence of that distinction is between States as
abstract legal entities, understood in the terms canvassed below, and governments as
(1) the political institutions in place within those entities and/or (2) the collection of
individuals who administer those institutions.®® For example, although very few States
have established formal diplomatic relations with the current Taliban government

of Afghanistan, there is little doubt that Afghanistan itself remains a State under
international law.

61 Jean Charpentier, Le Reconnaissance Internationale et L’ Evolution du Droit des Gens (Pedone 1956) 217-225.

62 On international organisations, see Baranowska, Engstrom, and Paige, § 7.3, in this textbook.

63 To this extent, the distinction here differs from the most common distinction between ‘States’ and
‘governments’ within political philosophy, which is that between governance institutions, on the one hand,
and governing individuals or groups, on the other. See, for example Allen Buchanan, Justice, Legitimacy, and
Self-Determination: Moral Foundations for International Law (OUP 2004) 281.
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b) The ‘Great Debate’

Another fundamental distinction that needs to be drawn concerns the ‘great debate’
that surrounds the question of whether recognition is declaratory or whether it constitutes
Statehood, in the sense of imbuing erstwhile non-State entities with that status.®*

This disagreement holds between those who believe recognition to be merely declarative
of already existing statehood, and those who believe recognition instead constitutes

(or ‘creates’) that status. The debate, at its most fundamental level, concerns the nature

of statehood itself. According to the most extreme version of the declaratory view,
recognition is a purely political act that signifies little more than a willingness to engage in
full diplomatic relations.®® On the most uncompromising version of the constitutive view,
statchood itself exists only relatively speaking, which is to say only befween entities that

% Both views are, according to general consensus,

recognise the statehood of each other.
mistaken. Contemporary proponents of the declaratory view typically hold that, although
statehood is not legally contingent upon receiving foreign recognition, recognition

is nonetheless probative because existing States bear primary legal responsibility

for identifying new States as a matter of customary international law.®” Conversely,
contemporary proponents of the constitutive view often hold that although widespread
recognition is not always necessary for State creation, it can be sufficient, with recognition

itself representing just one means through which statehood can be conferred.®®

In light of this moderation, it may seem odd that the ‘great debate’ is still presented

in such terms. One explanation may be the insistence in some quarters that ‘the
declaratory view is generally more consistent with the practice of States’,” as well as the
less controversial claim that ‘[a]mong writers the declaratory doctrine, with differences
in emphasis, predominates’.”” Logically speaking, there is no necessary dichotomy, at
least not between more moderate variants of both views. It is entirely consistent to
hold, for example, that foreign recognition has both probative value and constitutive
effect in relation to State creation. Moreover, there is no logical obstacle to Statehood
arising without widespread foreign recognition in some cases and nonetheless arising (at

least partly) because of recognition in others.

The better view is that widespread foreign recognition can indeed have constitutive
effect but that it is insufficient for statehood to arise.”! Recognition bolsters nascent

64 Crawford (n 41) 26.

65 See, for instance, lan Brownlie, Principles of Public International Law (6th edn, OUP 2003) 89-90.

66 Robert Redslob, ‘La reconnaissance de 1’état comme sujet de droit international’ (1934) 13(2) Revue de Droit
International 429, 430-431.

67 Crawford (n 41) 27.

68 See for example Jure Vidmar, Democratic Statehood in International Law: The Emergence of States in Post-Cold War
Practice (Hart 2013) 238.

69 Ratner (n 53) 186.

70 Crawford (n 41) 25.

71 Alex Green, Statehood as Political Community: International Law and the Emergence of New States (CUP 2024)
chapter 4.
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statchood: where one or more antecedents of Statehood are in doubt, widespread
recognition can act as a legal counterweight, ‘pulling’ towards the conclusion that a new
State has emerged.”

c) The Collective Duty of Non-recognition

The importance of recognition is such that there are circumstances under which it
should not be extended. Within political philosophy, a lively debate persists over
precisely when, normatively speaking, nascent entities should not be recognised as
possessing statehood.” Insofar as international law is concerned, established States

will have a duty not to recognise nascent entities when their emergence is attended by
serious international illegalities. These are, namely, violations of the norms underlying
the procedural principles canvassed below: self-determination, territorial integrity, and
the prohibition on the threat or use of force. In practice, violation of the second norm
(territorial integrity) is typically attended by violation of the first (self-determination) or
third (the prohibition on force). Nonetheless, all three contribute towards the normative
foundations of collective non-recognition in justificatory terms.

BOX 7.1.2 Example: Independence of Southern Rhodesia

Southern Rhodesia declared independence from the United Kingdom on

11 November 1965 under the moniker ‘Rhodesia’. Controlled by a white
minority, and unopposed militarily by the United Kingdom, it was condemned
by the UN Security Council (UNSC) and the UN General Assembly (UNGA)

for its racial segregation and widespread ethnic discrimination. (See UNSC
resolutions 217 (1965), 253 (1968), and 277 (1970); and UNGA resolutions 2022
(XX), 5 November 1965 and 2024 (XX), 11 November 1965.) Crucially, despite
swiftly gaining ‘effective’ government in the sense described below, international
refusal to recognise either entity was essentially total. Southern Rhodesia no
longer exists, following the 1979 Lancaster House Agreement and the resulting
independence of the Republic of Zimbabwe on 18 April 1980.

2. The Antecedents of Statehood

Accepting the above, particular conditions must be fulfilled before any plausible claim
can be made that a new State has emerged. These conditions are best understood as the
factual ‘antecedents’ of statchood and constitute, in effect, a collection of paradigmatic

72 This explains, for instance, the emergence of Bosnia and Herzegovina, which is generally accepted to have
emerged in the absence of effective governmental control, and also the more-or-less uncontroversial statechood
of the Principality of Monaco, which for some considerable time lacked important indicators of political
independence. See Alex Green, ‘Successful Secession and the Value of International Recognition” in Jure
Vidmar, Sarah McGibbon, and Lea Raible (eds), Research Handbook on Secession (Edward Elgar 2023).

73 See, for example, the arguments and references within Buchanan (n 63) 266-288.
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properties that new States must possess.”* These antecedents are often treated as
providing a definition of statechood.”™

While the historical roots are within customary international law,”® the antecedents

are most famously referenced within article 1 of the 1933 Montevideo Convention on
the Rights and Duties of States.”” These ‘Montevideo criteria’ were once considered
dispositive; however, this is no longer the case.”® Making adjustments for contemporary
practice and scholarship, a more accurate list of factual antecedents reads as follows:

(1) a permanent population; (2) a more or less defined territory; (3) an effective
government; and (4) relative political independence.”

Although all four antecedents are important for State creation, they do not operate as

a set of strictly necessary conditions. In some cases, one or more antecedents may be
present to a lesser extent than usual and, nonetheless, State creation may still occur. The
most commonplace circumstances are where statehood 1s widely recognised despite

the absence of effective governance. In such circumstances, that recognition arguably
has a partly constitutive role. A holistic judgment in relation to any given case is thus
necessary.

a) A Permanent Population

This antecedent requires there to be a more or less identifiable body of people who are
habitually resident upon the territory of the nascent State. Various justifications for this
have been posed, however most agree that (1) States are concerned with governance
and (2) governance requires an identifiable group of ‘the governed’.*” In contemporary
law, there are no limitations upon the size of this group. Tuvalu and the Republic of
Nauru, which have populations of under 1 million, are no less States than the Republic
of India and the People’s Republic of China, which have populations well in excess of
1 billion. Historically, this point was not so clear. As recently as the early 20th century,
some smaller States, such as the Grand Duchy of Luxembourg and the Principality of
Liechtenstein, were considered by several larger entities to be of dubious international
status, largely on the basis of their relative size.*' Moreover, although numerous
‘micro-States’ have now joined the UN, they were once excluded from the League of

74 Green (n 71) chapter 3.

75 For example: Matthew Craven, ‘Statehood, Self-Determination, and Recognition’ in Malcolm D Evens (ed),
International Law (4th edn, OUP 2014) 216-226.

76 Deutsche Continental Gas-Gesellschaft v Polish State (1929) 5 A.D. 11, 15.

77 Montevideo Convention on the Rights and Duties of States, adopted at Montevideo (26 December 1933,
entered into force 26 December 1934).

78 Thomas Grant, ‘Defining Statehood: The Montevideo Convention and Its Discontents’ (1998) 37 Columbia
Journal of Transnational Law 403.

79 The fourth Montevideo criterion, the ‘capacity to enter into relations with other States’, is best viewed as either
an element of effective government and political independence or as a legal consequence of Statehood, rather
than an antecedent of that status.

80 Green (n 71) chapter 3.

81 Craven (n 75) 218.
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Nations on the basis of their size.* A survey of more contemporary practice, however,
shows conclusively that in ‘modern’ international law size does not matter.*

One other important point to note is that the presence or absence of a permanent
population for the purposes of State creation does not require exclusive ties of nationality
between that population and the nascent entity. Nationality is determined in relation

to the domestic laws of established States, or else by treaty.* It follows from this that

an entity must possess statehood, or at least an analogous international status,® before
nationality can arise in relation to it. To avoid any transitional issues arising from

State creation by secession or devolution (see below), the position in contemporary
international law appears to be that, absent any contrary agreement, nationality of a new
State automatically arises in relation to the people habitually resident upon its territory.*

b) A More or Less Defined Territory

States are territorial entities, traditionally delineated with reference to their inhabitable
land but with consequent entitlements to any internal waters, territorial sea, and to the
airspace above this ‘horizontal’ territory. This means that some more or less determinate
land-based territorial unit must be identifiable in relation to which a nascent State can
be said to exist. This point has been put somewhat more extremely by some, such as

Philip Jessup, who commented in his capacity as representative of the United States

‘that one cannot contemplate a State as a kind of disembodied spirit’.*’

However, that territory does not have to be either contiguous or of any particular
size. The Republic of Indonesia, which comprises around 17,500 separate islands,® is
no less a State than the Republic of Kenya or the Republic of Bulgaria, whilst even
very small territorial units can be subject to plausible statehood claims.* Furthermore,
the existence of disputes over the status or extent of the territory in question will not
prevent statehood from arising.” One illustrative example is that of the State of Israel,

82 Benedict Kingsbury, ‘Sovereignty and Inequality’ (1998) 9 EJIL 599, 607.

83 Crawford (n 41) 52.

84 Nottebohm Case (second phase) (Liechtenstein v. Guatemala) (Merits) [1955] ICJ Rep 4 [23].

85 One clear example of this is the Republic of China (Taiwan), which while not formally recognised as a State
itself has functioning nationality laws that are recognised by a preponderance of other States.

86 Crawford (n 41) 53. See also Acquisition of Polish Nationality (Advisory Opinion) [1923] PCIJ Rep Series B No 7.

87 UNSC Verbatim Record (2 December 1948) UN DOC S/PV/383, 11.

88 Indonesia, ‘Identification of Islands and Standardization of Their Names’ 11th UN Conference of the
Standardization of Geographical Names (New York 8—17 August 2017) (30 June 2017) UN DOC E/
CONE105/115/CRP.115.

89 Thomas Franck and Paul Hoffman, ‘The Right of Self-Determination in Very Small Places’ (1976) 8(3) New
York University Journal of International Law and Politics 331, 383-384. See also Jorri Duurmsa, Fragmentation
and the International Relations of Micro-States: Self-Determination and Statehood (CUP 1996) 117.

90 See, for example: Monastery of Saint-Naoum (Advisory Opinion) [1924] PCIJ Rep Series B No 9 and Question
of Jaworzina (Advisory Opinion) [1923] PCIJ Series B No 8, both of which assume this point; and North
Sea Continental Shelf (Merits) [1969] IC] Rep 3, 32 and Case Concerning the ‘Territorial Dispute (Libyan Arab
Jamahiriya v. Chad) (Merits) [1994] IC] Rep 6, 22, which both confirm the point, at least in relation to disputed

boundaries.
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which was admitted to the UN on 11 May 1949 notwithstanding ongoing disputes
as to both the extent of its territorial limits and the soundness of its claim to hold any
territory at all in a lawful manner.”

c) An Effective Government

According to several orthodox views, the requirement of effective government is
central to State creation.”” Indeed, Crawford goes so far as to suggest that the territorial
antecedent itself is little more than a specification of the fact that ‘effective government’
means ‘effective governmental control over a more or less defined territory’.”> Whether
or not this is true, it is clear that effectiveness holds considerable sway over the
emergence of statehood in the ordinary course of events. In the case of the Republic of
Finland, which seceded from the Russian Empire in 1917, the prevalence of ‘revolution
and anarchy’ was held to have prevented the new State from arising until May 1918.%*
Such cases have often been argued to be paradigmatic.”

Two questions nonetheless persist in relation to the effectiveness antecedent. The

first 1s what precisely makes a government ‘effective’: what are the conditions

(or ‘desiderata’) of effectiveness and how, as a result, does the law of statehood
conceptualise governance? Call this the ‘purposive’ question. The second concerns the
extent to which government must be effective, no matter what ‘effectiveness’ may mean
in purposive terms. Call this the ‘variability’ question. Both questions have more or less
orthodox answers, which are characterised by Crawford in the following terms:

to be a State, an entity must possess a government or a system of government

in general control of its territory, to the exclusion of other entities . . . [and]
international law lays down no specific requirements as to the nature and extent of
this control, except that it include some degree of maintenance of law and order
and the establishment of basic institutions.”

‘What does seem clear is that, purposively speaking, ‘effective’ government does not
imply democracy, nor does it require a demonstrable capacity to achieve the full and
speedy protection of basic human rights.”” In terms of variability, it seems that at least
in some circumstances, such as those where statehood goes effectively unopposed, the
requirement that government establish ‘some degree of maintenance of law and order’
might be extremely thin. For example, when the Kingdom of Belgium was forced

to grant independence in 1960 to what is now the Democratic Republic of Congo
(DRC), the latter swiftly suffered several secession movements within its territory, an

91 UNGA Res 273 (III) (11 May 1949); UNSC Res 70 (4 March 1949) UN DOC S/RES/1280.
92 Crawford (n 41) 55.

93 Ibid 52, 56.

94 Aaland Islands Case (1920) L.N.OJ. Spec. Supp. No. 3 [8]-[9].

95 See generally: Thomas Baty, ‘Can an Anarchy Be a State?’ (1934) 28(3) AJIL 444.

96 Crawford (n 41) 56.

97 Vidmar (n 68) 39, 65, 241-242.
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upsurge in endemic violence, and a continued Belgian military presence.”® Nonetheless,
the DR C was quickly recognised to be an independent State.”

d) Relative Political Independence

Nascent States must demonstrate an absence of foreign domination,'” which is
distinguishable from both the absence of foreign political influence and the absence of
dependence upon foreign infrastructure. For example, no serious doubt pertains as to the
independence of the Principality of Liechtenstein, notwithstanding the fact that (out
of logistical necessity) it makes use of Austrian prisons rather than maintaining its own.
Such cases can be usefully contrasted with the erstwhile foreign policy of Great Britain,
which historically claimed an entitlement to bind its Dominions, for instance, to the
1924 Treaty of Lausanne without their permission. Such asymmetric authority claims

constitute foreign — in this case, colonial — domination par excellence.!™

Non-domination can be assessed both formally and de facto. Formally, independence
will be in doubt where another State makes a legally plausible authority claim over the
territory in question, whether that claim of right concerns the internal affairs or the
foreign relations of the affected entity.'”® In de facto terms, the question is whether
there exists substantial external control over the governmental functions or territory of
the nascent entity by some other State. For example, the purported creation of the State
of Manchuria (Manchukuo) by the erstwhile Empire of Japan in 1932 was generally
denied recognition on the basis that Manchukuo was, in fact, a ‘puppet’ State lacking
de facto independence.'” As this also demonstrates, in circumstances where formal
independence is apparent but de facto independence is lacking, the latter should be
considered the more probative.

3. Procedural Principles

Plausible claims to statchood may nonetheless fail if the nascent entity violates one

of three procedural principles, which, in combination with the cumulative effects of
recognition, mediate the process of State creation. Before canvassing the principles,

it must be stressed once more that they are not generally considered to be absolute
disqualifiers for the creation of new States.'” In each case, holistic judgment is required.
However, it is highly likely that a failure to satisfy even one procedural principle

will result in statehood not accruing. Moreover, violation of one of these three is
characteristically sufficient to trigger the duty of collective non-recognition.

98 Thomas Kanza, Conflict in the Congo: The Rise and Fall of Lumumba (Penguin Books 1972) 78, 109, 192;
UNGA Res 1599 (XV) (15 April 1961).
99 UNSC Res 142 (7 July 1960) UN DOC S/RES/142; UNGA Res 1480 (XV) (20 September 1960).
100 Green (n 71) chapter 3.
101 Crawford (n 41) 71-72.
102 Ibid.
103 Sino-Japanese Dispute — Advisory Committee of the Special Assembly, Resolution of 24 February 1933: LNOJ Sp
Supp no 101/1, 87.
104 Cf. Green (n 71) chapter 4.
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a) ‘Negative’ Self-Determination

There is a strong legal presumption against State creation where this would result in the
formal disenfranchisement or political subordination of large sections of a territory’s
extant population. This presumption is a function of collective self~-determination as an
underlying value of contemporary international law.'” In addition to weighing against
State creation in circumstances where this ‘negative’ requirement of self-determination
is breached, the emergence of an entity in violation of this principle operates as a
trigger for the duty of collective non-recognition. This can be seen most clearly in

the alleged emergence of the Turkish Republic of Northern Cyprus, as well as in the
unsuccesstul attempts, by the apartheid government of South Africa, to create the
Bantustans of Transkei,'”® Bophuthatswana,'” Venda,'® and Ciskei.'”

BOX 7.1.3 Example: Northern Cyprus

Northern Cyprus emerged in 1974 under a Turkish Cypriot administration with
military support from the Republic of Turkey (Loizidou and Cyprus (intervening)
v Turkey, Merits, [1996] ECHR 70, paras 16-23). Its creation resulted in some
211,000 Greek Cypriots being displaced from the North, whilst those who
remained faced severe restrictions upon their liberty, most notably in terms

of freedom of movement (Cyprus v Turkey, Merits, App no 25781/94, (2002)
ECHR 2001-1V, paras 28-48). These dispossessions and restrictions caused mass
disenfranchisement, which resulted in collective non-recognition under the
auspices of the UNSC (UNSC resolutions: 541, 18 November 1983; and 550, 3
May 1984). To date, only Turkey recognises the statehood of this entity.

b) The Presumption in Favour of Territorial Integrity

This presumption is a function of the entitlements that established States enjoy to

(1) continue to possess territory to which they are legally entitled and (2) administer

that territory free from the wrongful interference of other States.''’

The importance of this principle reinforces the application of the other procedural
principles. By virtue of the presumption that established States will remain whole,
greater weight is placed upon any illegality occasioning State creation. This can be seen,

105 Crawford (n 41) 128-131. On self-determination, see Bak-McKenna, § 2.4, in this textbook.

106 Status of Transkei Act 100 of 1976.

107 Status of Bophuthatswana Act 89 of 1977.

108 Status of Venda Act 107 of 1979.

109 Status of Ciskei Act 110 of 1981.

110 See also UNGA 2625 (XXV) (24 October 1970) UN DOC A/RES/25/2625, principle 5; Military and
Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America) (Merits) [1986] IC] Rep 14,
paras 191-193; Conference on Security and Co-operation in Europe. Final Act, Helsinki 1975, article IV.
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for example, in the response of the international community to the Russian Federation’s
unlawful recognition of the so-called Donetsk People’s Republic and Luhansk People’s
Republic in the Donbas region of Ukraine in 2022.""

Furthermore, it entails that international law grants no entitlement to secession (the
creation of new States via unilateral departures from ‘parent’ entities).''? The orthodox
argument is that only erstwhile colonies possessed a right to independent statehood and
that, following the decolonisation movement, no entities now exist to which such a

'3 Instead, following the International Court of Justice in its advisory

opinion on the Accordance with International Law of the Unilateral Declaration of Independence
114

right might apply.
in Respect of Kosovo,'" this line of argument maintains that international law (1) generally
permits secession but accords no entitlement to secede, but (2) will nonetheless hold
secession unlawful when it is occasioned by violations of self-determination or the

15 This arrangement protects territorial integrity,
according to some scholars, because the absence of a right to secession means that

prohibition on the use of force.

nascent entities must prove either that their independence was granted by their ‘parent’
State or that they exhibit the antecedents of Statehood to such an extent (and for such a
length of time) that the practical reality of their Statehood cannot be cogently denied.''®

As a result, grants of independence have considerable importance. Such grants
characteristically occur through devolution (the creation of new States via the consent of
parent entities).'”” Where this consent is provided, no issues of territorial integrity arise.
In this respect, consent places new States in an analogous normative position to those
arising from the dissolution of their predecessors. In both cases, the territorial integrity
of the erstwhile sovereign no longer pertains.

c) The Prohibition on the Threat or Use of Force

This prohibition is enshrined in article 2(4) of the UN Charter.'"® Attempts to

create States through the unlawful use of force will trigger duties of collective
non-recognition. This is justified not only by the importance of ensuring that unlawful
force does not benefit States that use it but also by the need to uphold the territorial
integrity of affected State from the attacks of foreign belligerents. Evidence for this duty

111 See, for example: Statement by Ambassador Martin Kimani, during the Security Council Urgent Meeting on the
Situation in Ukraine, 21 February 2022, para 2; Prime Minister’s statement on Ukraine (United Kingdom), 22
February 2022, HC Deb 22 February 2022, Vol 709, col 173; Statement of Mélanie Joly, Minister of Foreign
Affairs (Canada), 21 February 2022, Ottawa, Ontario, Global Affairs Canada, para 3.

112 Reference re Secession of Quebec, 1998 SCJ No 61 [155].

113 Crawford (n 41) 415.

114 [2010] ICJ Rep 403 [436]-[438].

115 Marko Milanovic, ‘A Footnote on Secession’ (EJIL: Talk!, 26 October 2017) <www.ejiltalk.org/a-footnote-
on-secession/> accessed 28 February 2022.

116 Vidmar (n 68) 52-53.

117 Crawford (n 41) 330-373. Devolution, in this sense, should not be confused with any internal devolution of
governmental power that stops short of granting independent statehood.

118 On the use of force, see Svicevic, § 13, in this textbook.
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can be found, for example, in the international response to the Russian Federation’s
2022 military invasion of Ukraine, which purported to be for the purpose of securing
‘remedial’ independence for the so-called Donetsk People’s Republic and Luhansk

119

People’s Republic within the Donbas region.

Some have suggested that unilateral foreign intervention might be permissible to secure
regional secession in response to mass atrocities conducted by a parent State.”™ One
example might be the People’s Republic of Bangladesh (or East Pakistan as it was then
known), which gained generally recognised independence despite unilateral military
intervention by the Republic of India.'?! However, even those who argue in favour

of a right to remedial secession typically stop short of arguing that India’s unilateral
intervention was lawful as a result.'” A more credible view is that evidence of mass
atrocities renders international countermeasures short of unilateral military intervention
permissible. It is also possible that the international community may, at the same time,
come under an ‘imperfect’ obligation to provide military support for independence
under the auspices of the UNSC but that the lawfulness of military intervention would

be contingent on an authorising resolution being adopted.'®

II. CONTINUITY AND EXTINCTION

1. The Presumption of Continuity

States are, in general, far harder to destroy than they are to create. This is so because
there exists, as a matter of customary international law, a strong but rebuttable
presumption of State continuity, which serves to ensure relative geopolitical stability.'**
Nonetheless, States can and do become extinct. This happens when the antecedents
of Statechood become absent to such an extent and for such a length of time that

it no longer remains plausible to hold that an independent entity exists. However,
the threshold for this occurring is, due to the presumption in favour of continuity,
extremely high. An effective government, for example, may remain absent for

119 Decree of the President of the Russian Federation, 21 February 2022, No. 71, ‘On the recognition of the
Donetsk People’s Republic’; Decree of the President of the Russian Federation, 21 February 2022, No. 72,
‘On the recognition of the Luhansk People’s Republic’.

120 Green (n 71) chapter 4; Robert McCorquodale, ‘Self-Determination: A Human Rights Approach’ (1994) 43
ICLQ 857, 880.

121 Jean JA Salmon, ‘Naissance et Reconnaissance du Bangladesh’ in Multitudo legum, ius unum: Melanges en honneur
de Wilhelm Wengler (Interrecht 1973) 478—-480.

122 Green (n 71) chapter 4.

123 Following UNGA Res 337 (V) (3 November 1950), the General Assembly may make recommendations for
the adoption of sanctions but cannot, by itself, authorise military action, see Rebecca Barber, “What Can the
UN General Assembly Do About Russian Aggression in Ukraine?’ (EJIL: Talk!, 26 February 2022) <www.
ejiltalk.org/what-can-the-un-general-assembly-do-about-russian-aggression-in-ukraine/> accessed 28
February 2020. See on humanitarian intervention Svicevic, § 13.E.IL.2., in this textbook.

124 See the detailed, if somewhat historical, review of State practice provided by Krystyna Marek in her Identity
and Continuity of States in International Law (Librairie E. Droz 1954) 15-126; and also Crawford (n 41)
671-673, 700-701, 715-717.
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many years without the extinction of the State in question. In a similar vein, even
considerable changes in territory, or the total loss of de facto independence due

to belligerent obligation, will not ordinarily result in the extinction of the affected
State.'® It is indicative that only eight States became extinct in the period between
1945 and 2005, whilst within the same period 128 new States came into being.'* One
important example of extinction is the former Socialist Federal Republic of Yugoslavia,
the dissolution of which resulted — following protracted conflict, complicated by
considerable international intervention — in the emergence of what are now Bosnia
and Herzegovina, the Republic of Croatia, Montenegro, the Republic of North
Macedonia, the Republic of Serbia, and the Republic of Slovenia, as well as the
partially recognised Republic of Kosovo.'

2. Extinction and Succession

If a State does become extinct, its space on the map will not remain empty for long.
Should a new State arise within the territory of an extinct entity, we must then ask
whether the newcomer will be a ‘successor’ to the former State.'”® Already existing

States can also succeed others, either where an establish entity absorbs the territory of

an extinct community, or where two or more established States merge to form a new
entity.'"” More generally, succession to existing rights and obligations is possible following
secession or devolution, as well as, historically speaking, decolonisation. The question
arising is whether the new entity in fact succeeds to the obligations of the previous one.
Unfortunately, the law of State succession’ (such as it is) forms little more than an area of
legal controversy concerning what happens when the statehood of one entity is displaced
by that of another."** There is no ‘overriding principle, or even a presumption, that a
transmission or succession of legal rights and duties occurs in a given case’."!

In general, only the following propositions hold with any degree of certainty.

First, where a successor State emerges but its predecessor State endures (e.g. within
circumstances of decolonisation), succession to treaties is not possible, with the notable
exception of boundary treaties, which govern the extent of the new entity’s extant
borders."*? Second, successor States are not liable for their predecessor’s international
wrongdoing unless they have by conduct adopted the unlawful activity in question.'*
Third, membership of international organisations characteristically does not pass

125 Crawford (n 41) 673-678, 688—690.

126 Ibid 715-716.

127 For a detailed discussion of this process, see Vidmar (n 68) 66-111, 117-136, 176-184.

128 Daniel P O’Connell, The Law of State Succession (CUP 1956) 3—6.

129 James Crawford, Brownlie’s Principles of Public International Law (8th edn, OUP 2012) 423.

130 Arman Sarvarian, ‘Codifying the Law of State Succession: A Futile Endeavour?” (2016) 27(3) EJIL 789.

131 Ibid.

132 Arnold McNair, The Law of Treaties (OUP 1961) 592, 600-601, 629, 655.

133 Robert E Brown (United States v. Great Britain) (1923) 6 R.I.A.A. 120; Redward and Others (Great Britain) v.
United States (Hawaiian Claims) (1925) 6 R.I.LA.A. 157; Lighthouses Arbitration between France and Greece (France v
Greece), Claims No 11 and 4 (1956) 23 I.L.R. 81. On State responsibility and attribution, see Arévalo-Ramirez,
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to succeeding States, although special accommodation can be made and the matter
ultimately rests with the constitution or charter of the relevant organisation.'*
Succession to treaty obligations is now partially governed by the 1978 Vienna
Convention on Succession of States in respect of Treaties, although only 23 States
have both signed and ratified that Convention. As such, it is typically necessary to
proceed by examining discrete customary principles and treaty arrangements that may
or may not govern particular State successions. To take one example, the 1919 Treaty
of St Germain-en-Laye covered the inheritance of public debts by the successor States
to the Austro-Hungarian monarchy, while there is a generally accepted customary
presumption, to take another example, that ownership of public property on the

territory of a successor State is passed to that successor.'?

Most importantly for present purposes, succession is both conceptually distinct from the
continuity and identity of States and mutually exclusive with those two things. Where

a State is identical with some prior entity, issues of succession do not arise. In cases

of continuity and identity — and not in circumstances of succession — every single
entitlement and obligation of a State can be presumed to endure through time. One
example is Russia, considered to be identical with the former Soviet Union.

3. Continuity and the Climate Crisis

One particularly troubling possibility caused by the contemporary law of continuity
and extinction is the existential threat posed to Small Island Developing States (SIDS)
by the global climate crisis.”*® Several SIDS may well suffer legal extinction due to
human-caused climate change.”” On an ‘austere view’ of State continuity, the total
loss of their territory, if physically irrecoverable, would result in a loss of statehood,
rendering the erstwhile population of affected SIDS stateless.'”® Currently, several
SIDS, including Vanuatu and Tuvalu, are taking steps to combat the austere view as

part of an overall attempt to address the long-term harms they stand to suffer from the

global climate crisis.'*

134 See generally: Konrad Biihler, ‘State Succession, Identity/Continuity and Membership in the United Nations’
in Pierre Eisemann and Martti Koskenniemi (eds), State Succession: Codification ‘lested against the Facts (Brill
Nijhoff 1997). On international organisations, see Baranowska, Engstrom, and Paige, § 7.3, in this textbook.

135 Appeal from a_Judgment of Hungaro-Czechoslovak Mixed Arbitral ‘Tribunal (Czechoslovakia v. Hungary), 1933 P.C.1].
(ser. A/B) No. 61 [237].
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D. QUESTIONS OF ESSENTIALITY:
SOVEREIGNTY AND EQUALITY

I. THE BASIC QUESTION

Different academic disciplines may ask ‘what States are’ for different reasons, not

all of which will be strictly relevant to international law. Within legal and political
philosophy, for example, the essence of statehood is typically interrogated in relation

to its purpose. In this way, Allen Buchanan characterises States as the units of human
social and political organisation responsible for securing justice via the protection of
fundamental human rights.'*" Purely legal accounts of statehood are typically articulated
in two ways (although these sometimes overlap). They either reflect the antecedents of
statehood, on the basis that statehood reduces to a particular kind of effective territorial

governance, or they list ‘the exclusive and general legal characteristics of States’.'"!

However, some have developed discrete understandings of statehood based on
philosophically informed reconstructions of international legal doctrine.'** These
reconstructions are unique insofar as they each reinterpret the law of statehood in
light of particular philosophical principles, whilst at the same time constructing the

full account of those principles with reference to contemporary law.'*

Substantively,
such work characterises statehood as it exists within contemporary law in terms of political
community,'* legitimate governance,'”® or republicanism.'** Notwithstanding the
insights offered by such approaches, I stick to more ‘mainstream’ doctrinal work in

what follows.
II. SOVEREIGN STATEHOOD AS STATUS AND CAPACITY

Sovereignty can be an unhelpfully opaque legal concept, due to the controversial

place it holds within domestic law, normative philosophy, and contemporary political
rhetoric. Internationally, ‘sovereignty’ is often used as synonym for statehood itself

(‘a sovereign State’), as shorthand for the minimal degree of political independence
necessary for statehood to arise or endure, or else to express the residual liberty that
States possess when they are not otherwise legally bound.'”” Moreover, ‘sovereignty’ can

140 Buchanan (n 63) 98105, 235-238, 247-249.

141 Crawford (n 41) 40—41.

142 Green (n 71); Fernando Teson, A Philosophy of International Law (Westview Press 1997) 57—66; Mortimer
Sellers, Republican Principles in International Law: The Fundamental Requirements of a_Just World Order (Palgrave
Macmillan 2006) 33-37, 95-103.

143 They mirror, to this extent, the work of Ronald Dworkin (and others) within domestic/municipal
jurisprudence, see Dworkin, Law’ Empire (Hart 1986) 56-72, 87-88, 250-256.

144 Green (n 71).

145 Teson (n 144).

146 Sellers (n 144).

147 Kamal Hossain, ‘State Sovereignty and the United Nations Charter’ (MS DPhil d 3227, Oxford 1964).
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not only be used to articulate claims of territorial title (‘sovereignty over territory’) but
also as a catch-all for the complete set of legal capacities and entitlements that States
characteristically possess.'*

Historic usage tended to link sovereignty to the existence of an identifiable sovereign.'*
In the words of Thomas Hobbes, such an entity ‘consisteth the Essence of the
Common-wealth’; which (to define it,) is

One Person, of whose Acts a great Multitude, by mutuall Covenants one with
another, have made themselves every one the Author, to the end he may use the
strength and means of them all, as he shall think expedient, for their Peace and
Common Defence.™

This historic insistence upon the right of sovereigns to act ‘as [they] shall think
expedient’,””! created within both philosophy and law ‘a tendency to associate with
[sovereignty] . . . the idea of a person above the law whose word is law for his inferiors

or subjects’.!>?

An important contemporary implication of this is the common but mistaken belief

that sovereign statehood entails legally unlimited authority.'>® This has caused some
international lawyers to pose as a ‘dilemma’ the question, ‘Can the existence of rules
binding upon States be reconciled with the very notion of sovereignty?’*** Much like
the old theological paradox of whether an omnipotent God can create a stone that He
is incapable of lifting,'® this line of enquiry asks, for example, whether ‘sovereign States’
can ‘truly’ possess the capacity to bind themselves via treaty. If we say ‘yes’, then they
can become legally bound, which undermines their ‘unlimited” authority, whereas if
we say ‘no’, then that authority is also undermined, since they cannot then have the
authority to bind themselves.!*®

The answer to this ‘dilemma’ lies in rejecting the belief that sovereignty implies
unlimited authority. Rather than being inconsistent with legal obligation, State
authority is itself an aspect of international law and therefore must possess legally
defined limits."”” This holds because the sovereignty of any single State because it

148 Crawford (n 41) 32.

149 John Austin, The Province of Jurisprudence Determined (John Murray 1832) Lecture VI. On international law’s
founding myths, see Gonzalez Hauck, § 1, in this textbook.

150 Thomas Hobbes, Leviathan or the Matter, Forme, and Power of a Common-Wealth Ecclesiastical and Civil (Andrew
Crooke 1651), chapter XVII (‘The Definition of a Common-wealth’).

151 Cf. David Dyzenheus, ‘Hobbes and the Legitimacy of Law’ (2001) 20(5) Law and Philosophy 461.

152 HLA Hart, The Concept of Law (2nd edn, OUP 1994) 221.

153 On one interpretation, this notion grounded the ruling of the Permanent Court in The Lotus (supran 111).

154 Jan Klabbers, ‘Clinching the Concept of Sovereignty: Wimbledon Redux’ (1999) 3 ARIEL 345, 348.

155 Thomas Aquinas, Summa Theologica, Book 1, Question 25, article 3.

156 Timothy Endicott, “The Logic of Freedom and Power’ in Samantha Besson and John Tasioulas (eds), The
Philosophy of International Law (OUP 2010) 246.

157 Ibid 246-252. On jurisdiction, see Gonzalez Hauck and Milas, § 8, in this textbook.
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is a State necessarily implies the equal sovereignty of all others. In a world where
more than one State exists, freedom from obligation and wholly unlimited authority
thus becomes illogical.’® ‘Sovereignty’ thus means no more nor less than the full
set of legal capacities ordinarily associated with statehood. To put this another

way, to be sovereign for the purposes of international law means to have the status
of an established State. In concrete terms, this has two implications. First, that

the acquisition and maintenance of sovereignty turns on the law that governs the
creation, continuation, and extinction of States, even though this law may then be
supplemented by other principles such as human rights. Second, ‘sovereignty as
status and capacity’ means that sovereignty implies the entitlements canvassed below
in addition to the obligations necessary to secure those entitlements by all States on a
formally equal basis.

I1l. SOVEREIGN EQUALITY IN AN UNEQUAL WORLD

Although States possess formal equality,’® in almost all other respects they are

staggeringly unequal.'® For example, extensive scholarship exists on disparities of

161

international power,'®" within which considerable attention is paid to the inequalities

of global influence created by the existence of the so-called Great Powers.'® States
are also unequal, to take another example, in terms of their size (both geographically
and demographically), their access to natural resources, and qualitatively, in terms of

their democratic credentials and their compliance with international human rights

16.

standards.!®® Moreover, some have coastlines whilst some are landlocked, whilst

others govern unique ecosystems, cultural sites, and indigenous communities.'®*

In light of this, it is difficult to imagine a group of ‘equals’ with less equality than
contemporary States. Fortunately for present purposes, to invoke equality is,
conceptually speaking, to preclude total sameness. If two things are identical, in the

158 Henry Shue, ‘Limiting Sovereignty’ in Jennifer Welsh (ed), Humanitarian Intervention and International Relations
(OUP 2004) 16.

159 See, for example: Charter of the United Nations (adopted 26 June 1945, San Francisco, entered into force
24 October 1945) 1 UNTS XVI, article 2; Benedict Kingsbury, ‘Sovereignty and Inequality’ (1998) 9 EJIL
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Italy: Greece intervening) (Merits) [2012] IC] Rep 99, para 57; and Arrest Warrant of 1 I April 2000 (Democratic
Republic of the Congo v. Belgium) (Merits) [2002] IC] Rep 3 [62]-[71].

160 Philip Jessup, ‘The Equality of States as Dogma and Reality’ (1945) 60(4) PSQ 527, 528.
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International Law (CUP 2009); James Crawford, Chance, Order, Change: The Course of International Law, General
Course on Public International Law (Brill 2014); Jack Goldsmith and Eric Posner, The Limits of International Law
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sense that they are completely indiscernible, then they are not equal but entirely the
165 The formal equality of States should therefore be understood in terms of
normative equality, which is to say an equality of status. To paraphrase the philosopher

same.

Thomas Nagel, States are formally equal in that they hold the same place within
the ‘normative community’ of international law.'®® The content of that status is
controversial, being connected to the philosophical as well as the legal essence
of States;'®” however, its implications are reasonably clear and encompass the full

incidents of sovereignty (canvassed above).'®®

E. QUESTIONS OF ENTITLEMENT:
THE JURIDICAL CONSEQUENCES
OF STATEHOOD

I. AUTONOMY AND SECURITY ENTITLEMENTS

The entitlements that protect the autonomy and security of States correspond to
their right to continue to exist as States, which is to say as ‘sovereign’ members of the
international community. For this reason, several of these entitlements correspond,

in a more or less direct manner, to the existential conditions for the creation and

continuation of Statehood, canvassed above.!®”

1. Territorial Integrity

As canvassed in the section ‘The Presumption in Favour of Territorial Integrity’,
the principle of territorial integrity is a fundamental constituent of the United
Nations Charter system, referenced in article 2(4) of that text and therefore very
often linked to the prohibition on the threat and use of force within international
relations. These elements support the proposition that States are legally protected
from incursions into their territory by other States, both in existential terms and
insofar as such incursions generate recoverable loss. Moreover, the operation of
territorial integrity within the law of State creation is to present a normative hurdle
that seceding entities must in some manner overcome. In this manner, established
States are entitled not only to continue to exist within their extant territorial
boundaries but also to do so free from military or paramilitary interference from
other States.

165 Bertrand Russell, An Inquiry into Meaning and Truth (George Allen and Unwin 1972) 97-102.

166 Thomas Nagel, ‘Personal Rights and Public Space’ (1995) 24(2) Philosophy & Public Affairs 83, 85.

167 Green (n 71).

168 Focusing upon the consequences of sovereign equality, rather than upon the essence of statechood itself; is
sufficient for present purposes but does risk a certain artificiality. Without deeper philosophical reflection, this
view may amount only to the tautologous proposition that ‘States are equal in view of their statehood’, which
is admittedly rather unhelpful.

169 Green (n 71) chapter 3.
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2. Political Independence

The right to political independence, protected by the principle of non-intervention,
mirrors the right to territorial integrity in that it not only concerns an established
State’s right to continue to exist but its right to freedom from foreign domination. It

is also, to this extent, the corollary of independence as an antecedent of statehood,
representing the right of States, once fully independent, to remain so. Although States
are entitled to be free from the domination of foreign governments, they are not entitled
to freedom from the political influence of other States. To take just one example,
interference in governmental elections, be it covert or otherwise, constitutes a breach of

170

the non-intervention principle (and a violation of political independence),'” whereas

exerting purely diplomatic influence upon domestic policy does not.

In practice, applying the non-intervention principle faces greatest practical difficulties
when determining the practise line between foreign domination and mere influence.
Although the threat or use of force, for example, represents a clear violation of that
principle, the International Court of Justice (ICJ) in the Nicaragua case explicitly
recognised the possibility that ‘indirect’ action supporting subversive activities within

another State may violate that principle as well.'”!

This was affirmed in 2005, when the ICJ cited the principle of non-intervention
when passing judgment against the Republic of Uganda for supporting rebel forces

in the Democratic Republic of the Congo. The Court held that ‘the principle of
non-intervention prohibits a State “to intervene, directly or indirectly, with or without

armed force, in support of an internal opposition in another State”’.'”?

In each case, the relevant questions are first whether the alleged intervention was
coercive or subversive in nature — thereby amounting to an attempt at foreign
domination — and then whether any available defences are available, such as the implied

consent of the complainant State. Given the commonplace conflation of independence

with sovereignty,'”? it is necessary to remark upon several other things that do not

frustrate political independence. First, the opposability of international obligations
against a State in no way undermines its legal independence.'” Second, membership
within international organisations, including those with institutions capable of issuing
binding directives upon their members, in no way abrogates the independence of States

170 Michael Schmitt and Liis Vihul (eds), Tallin Manual 2.0 on the International Law Applicable to Cyber Operations
(CUP 2017) 312 Rule 66; Michael Schmitt, ‘Foreign Cyber Interference in Elections: An International Law
Primer, Part I (EJIL: Talk!, 16 October 2020) <www.ejiltalk.org/foreign-cyber-interference-in-elections-
an-international-law-primer-part-i/> accessed 28 February 2022.

171 Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America) (Merits) [1986]
ICJ Rep 14.

172 Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v. Uganda) (Merits) [2005] IC] Rep
168.
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175

belonging to such organisations.'”” Notwithstanding the rhetoric surrounding ‘Brexit’,

it is trite international law that membership of the European Union in no way affected

176 Third, domestic constitutional

the political independence of the United Kingdom.
arrangements, even those settled upon under direction from foreign powers, pose no

necessary threat to political independence unless the arrangements in question establish
unilateral claims of right or general authority over the domestic or foreign affairs of the
affected State.!”” As above, the presence or absence of foreign domination, be it formal
or de facto, is determinative of independence and not the existence of bilateral or even

multilateral commitments amongst juridical equals.

3. Freedom to Choose Political, Social, Economic, and Cultural Systems

Contemporary statehood does not require particular forms of government and so does
not depend, for example, upon the presence of democratic institutions, the provision of
social security, or the separation of church and State.'”

The general applicability of this principle is borne out, perhaps, by the fact that UN
membership does not turn upon, for example, the presence of democratic institutions
within the applicant entity."”” The only nuance to be noted here is that other branches
of international law, such as the international law of human rights, can and do regulate
the manner in which governance is undertaken. Freedom to choose a political system,
to this extent, excludes the freedom to choose one that violates fundamental human
rights norms, at least to the extent that the State in question is party to the relevant

international human rights law treaties.'®

4. Permanent Sovereignty Over Natural Resources

Established States have exclusive rights to exploit any natural resources falling within
their territory, which includes any onshore resources and any located within their
territorial sea."" This general rule, which arguably sits ‘downstream’ from both
territorial integrity and the freedom States enjoy to establish their own economic
systems, is most clearly expressed within Principle 21 of the 1972 Stockholm
Declaration,'® which references a State’s

175 Crawford (n 41) 70-71.

176 Ibid.

177 Green (n 71) chapter 3.

178 [1986] IC] Rep 14 [263].
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180 On human rights law, see Ciampi, § 21, in this textbook.
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sovereign right to exploit their own resources pursuant to their own environmental
policies, and the responsibility to ensure that activities within their jurisdiction or
control do not cause damage to the environment of other States or of areas beyond
the limits of national jurisdiction.

This formulation was also adopted, in slightly modified form, within Principle 2 of

the 1992 Rio Declaration.'® As argued by Sundhya Pahuja, there is some concern

that permanent sovereignty over natural resources, which was originally developed to
safeguard postcolonial States against foreign economic exploitation immediately following
decolonisation, has in fact led to the protection and elevation of the foreign investor as a
subject of international law to the expense of domestic populations of those States.'®*

Il. ENTITLEMENTS OF STANDING

If the entitlements listed above cover the rights of States to exercise the capacities
ordinarily associated with the term ‘sovereignty’, then the entitlements now at

issue protect their position as equal members of the international community. Such
entitlements of standing might be conceived as rights to participate on certain terms

within the international legal order,'®

and include, amongst other things, principles of
sovereign immunity, the law of diplomatic and consular relations, and the immunity
of States from the compulsory jurisdiction of international courts and tribunals. Since
other chapters in this volume address these elements in greater detail than would

be possible here, the remainder of this chapter will focus instead upon two further

entitlements of standing.

1. Legal Personality

Legal personality is the capacity to exist within (legally enforceable) juridical relations:

to hold certain rights, duties, powers, liabilities, and so on.'*

The precise relationship
between statechood and legal personality has been subject to some controversy.
According to Lassa Oppenheim, ‘[t|he equality before International Law of all member-
States of the Family of Nations is an invariable quality derived from their international
personality’.’¥” This order of derivation is highly misleading. Properly construed, legal

personhood is a consequence of statehood and not its logical antecedent.

The fact that legal personality follows from statehood (and not the other way
around) is best demonstrated by the direction of analysis adopted in the Reparation

183 ‘Report of the United Nations Conference on Environment and Development’ (Rio de Janeiro 3—14
June 1992) UN Doc A/CONE151/26 (Vol I).
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for Injuries advisory opinion, in which the International Court of Justice grounded
the legal personality of the UN upon an enquiry into nature and function of that
organisation.'®® Importantly, within the context of identifying whether or not the
UN had personality sufficient to bring a claim for damage done to that organisation,
the Court characterised the undoubted capacity of States to bring analogous

claims as being facilitative of consensual dispute resolution ‘between two political
entities, equal in law, similar in form, and both the direct subjects of international
law’." The essence of States, in other words, as ‘political entities’ equally subject to
international law is what grounds their legal personality (which, after all, consists in
little more than the capacity to hold rights and duties such as those at issue in the

opinion itself).'”

2. The Powers to Create and Apply International Law

Whether or not States are the only entities capable of creating and applying
international law, they remain crucially important institutions for law creation and

application within the global legal order.'!

Fortunately, none of this creates insuperable difficulties because the statehood of
most entities within the international community is reasonably clear. The point,
for present purposes, is that statehood itself imparts these important ‘jurisgenerative’

capacities,'”?

meaning that important normative questions arise surrounding the
authority and legitimacy of State-made international law.'"” According to some
scholars, international law should differentiate between States when it comes to their
impact upon international law-making and application. Suggestions include, for
example, (1) that democratically legitimate States should have to consent to putative
international norms before those norms become opposable against them, whilst non-
democratic States should have no such option;'”* and (2) that States which fail routinely
to observe fundamental human rights principles should have their jurisgenerative
capacities suspended or curtailed.'” Whatever the merits of these views in normative
terms, they do not reflect contemporary international doctrine, which makes no such
discriminations.
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(2016) 29(2) LJIL 289.

195 Patrick Capps, Human Dignity and the Foundations of International Law (Bloomsbury 2009) 264-268.
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F. CONCLUSION

States are some of the most powerful actors within the international legal system. They
are also, in a range of other ways, central to the functioning of that normative order.
Nonetheless, the idea of Statehood remains both complex and contested. Questions
persist surrounding the law that governs their creation, continuity, and extinction, as
well as their fundamental nature and entitlements. This is, however, hardly surprising.
Just as States remain some of the most powerful entities on Earth, so too do they remain
some of the most complex. As a result, when approaching the State within international
law, the careful student and practitioner is best advised to take these issues one at a time,
rather than seeking a one-size-fits-all, ultimate view of what States truly are and how,
according to the law that governs international relations, they should be treated.

BOX 7.1.4 Further Readings and Further Resources

Further Readings
e J Crawford, The Creation of States in International Law (QUP 2006).

e J Duurmsa, Fragmentation and the International Relations of Micro-States:
Self-Determination and Statehood (CUP 1996).

e A Green, Statehood as Political Community: International Law and the
Emergence of New States (CUP 2024).

e CKbdnig, Small Island States & International Law the Challenge of Rising Seas
(Routledge 2023).

e JVidmar, Democratic Statehood in International Law: The Emergence of
States in Post-Cold War Practice (Hart 2013).

Further Resources

e Basak Etkin and Kostia Gorobets, ‘Episode 19: Alex Green on Natural Law,
Statehood and International Law’ (Borderline Jurisprudence, 7 April 2023)
<https://podcasts.apple.com/gb/podcast/episode-19-alex-green-on-
natural-law-statehood-and/id1561575704?i=1000607861316> accessed 8
August 2023.

§§S
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§ 7.2 INDIGENOUS PEOPLES
RAGHAVI VISWANATH

BOX 7.2.1 Required Knowledge and Learning Objectives

Required knowledge: Decolonisation; Sources of International Law; States

Learning objectives: Understanding how international law has come to
comprehend indigeneity and indigenous peoples and the underlying
logic; learning about the rights afforded to indigenous peoples and the
ways in which this may be limiting; familiarising oneself with indigenous
epistemologies and their growing relevance to legal research and law-making.

A. INTRODUCTION

International law, as Ntina Tzouvala notes, is constituted by argumentative patterns
around the ‘standard of civilization’. This oscillates between a ‘logic of biology’
invoking blatantly racist notions of a supposedly natural ‘backwardness’ of peoples
deemed to be ‘uncivilised’ and a ‘logic of improvement’, invoking more subtle

but equally racist notions of inferiority combined with the promise of conditional

inclusion in the family of ‘civilised nations’.'”

This discourse manifests violently in
international law’s engagement with indigenous peoples. As colonialism expanded

in the 16th century, those whose lands were encroached were labelled ‘indigenous’,
‘native’, ‘Indian’, or ‘tribal’, each term constructed to convey their supposed lower

degree of civilisation.'”’

The association of the term ‘Indians’ to indigenous communities in the Americas
was a misattribution by Christopher Columbus in 1492, who erroneously thought
he had reached India.'”® Columbus’ encounter with the Arawaks was a telling
example of the drastically different worldviews of the native Arawaks and the
Europeans.'” ‘“They believe very firmly’, Columbus wrote, ‘that I, with these ships
and people, came from the sky’.?™ This assumption of intellectual and biological
superiority bred dismissal of ‘Native Americans’ humanity. People like Vespucci
and Winthrop dehumanised indigeneity to justify European invasion of

indigenous lands.*""

196 Ntina Tzouvala, Capitalism as Civilisation (CUP 2020).

197 Antony Anghie, Imperialism, Sovereignty, and the Making of International Law (CUP 2005).

198 See Gonzalez Hauck, § 1, in this textbook.

199 Peter Carroll, The Free and the Unfree: A Progressive History of the United States (Penguin 2001) 35-36.

200 ‘First Encounters in the Americas’ (Facing History, 1 August 2017) <www.facinghistory.org/resource-library/
first-encounters-americas> accessed 16 July 2023.

201 Ibid.


https://www.facinghistory.org
https://www.facinghistory.org
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This civilisational discourse permeated the vestiges of international law and became
the bedrock of modern international law. Early proponents of international law such
as Vitoria infamously remarked that while ‘Indians were capable of holding rights

and dominion over land’, they were ‘unfit to found or administer a lawful state up to
the standard required by human and civil claims’.**> To Vitoria, sovereign status was
contingent on conforming to Christian norms. Grotius, similarly, introduced the ‘terra
nullius’ doctrine.”” By the application of ‘terra nullius’, land was considered vacant if it

204 “Vacant’ land could be defined as ‘discovered’, and as

was not occupied by Christians.
a result sovereignty, title, and jurisdiction over such lands could be claimed. As criticism
of the doctrine mounted after the world wars, the doctrine fell into disuse, but the
afterlives of its biological logic remained. Case in point is the trusteeship model that was
devised to justify the widespread colonialism from the late 18th century onwards and

later codified in Chapter XII of the UN Charter.”®

These narratives excluded indigenous peoples from recognition under State regimes.
International law’s State-centredness sidelined them as actors. Illustratively, no
indigenous peoples were consulted during the making of the International Covenant
on Civil and Political Rights and the International Covenant on Economic, Social, and
Cultural Rights.® It was only as formal decolonisation processes started to succeed

in the 1960s that indigenous peoples started gaining visibility, but even then, they
remained trapped in State-created grammars of sovereignty and national borders.

This chapter traces the historical struggles of indigenous peoples to be recognised as
actors in international law. It introduces readers to indigenous peoples’ encounters with
international law, and the ways in which international law has responded to indigenous
demands for legal status and sovereignty. It also traces the continuities between historical
discourses and contemporary logics. The discussion then zooms into specific debates
surrounding the identification of indigenous peoples and the contestations relating to
rights enjoyed by indigenous peoples. The final part focuses on indigenous resistance to
material and epistemic gatekeeping in international law.

B. INDIGENOUS PEOPLES AND THE STATE

Until the 1900s, international law adhered tightly to a European grammar of
statechood.? As the club of statehood begrudgingly opened to members outside of

202 Ronald Takaki, A Different Mirror: A History of Multicultural America (Back Bay Books 2008) 34.

203 On Grotius and Vitoria, see Gonzalez Hauck, § 1, in this textbook.

204 ‘Challenging Terra Nullius’ (National Library of Australia) <www.nla.gov.au/digital-classroom/senior-
secondary/cook-and-pacific/ cook-legend-and-legacy/challenging-terra> accessed 16 July 2023.

205 On the world wars and their aftermath in terms of colonial reorganisation, see Gonzalez Hauck, § 1, in this textbook.

206 International Covenant on Civil and Political Rights 1966 (adopted 16 December 1966, entered into force
23 March 1976), 999 UNTS 171; International Covenant on Economic, Social, and Cultural Rights 1966
(adopted 16 December 1966, entered into force 3 January 1976), 993 UNTS 3.

207 Ian Brownlie, Principles of Public International Law (4th edn, OUP 1990) 88-91 (discussing theories of

recognition of statchood).
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28 international law’s vocabulary evolved. In 1945, upon the setting up of the

Europe,
United Nations (UN), human rights, even in their rudimentary form, fiercely tugged
at the statist form of international law.*” However, it was not long before human rights
were also fashioned by States as components of their prerogative. The early successes
of decolonisation only effected a change in hands without disrupting these rubrics

of statchood. As Kodjoe notes, the ‘salt water thesis’ ensured that decolonisation was
not made available to enclaves of indigenous communities living within independent
States.?!” The thesis posited that only colonies located across the ‘salt-water’ (or the
ocean) could gain independence without disrupting the territorial integrity of existing
nation-States, while independence for domestic non-self-governing territories had the
potential to cause a severe disruption.?!! The first effort to codify indigenous peoples’
rights, which was Convention No. 107 of 1957, adopted within the International
Labour Organization (ILO), only paid lip service to the material ways in which
indigenous peoples’ demands militate against State sovereignty.*'* Convention 107 was
adopted with a view to ‘redress the isolation and marginalisation of indigenous peoples
and to ensure that indigenous peoples benefited from development programmes’.?" It
follows Tzouvala’s ‘logic of improvement’, which describes that certain actors were only
seen as entitled to limited personhood, contingent on the Eurocentric and capitalist
moulds of personhood. Rather than ‘indigenous peoples’, the Convention uses the
term ‘indigenous populations’. It thus employs a grammar of assimilation — cultural and
legal — of indigenous identity within State units, and dresses this in the rhetoric of

recognition of indigeneity.*!*

The tussle between indigeneity and statechood continued well until the 1990s. This
was the period during which ILO’ Convention No. 169 concerning Indigenous and
Tribal peoples in Independent Countries was adopted in response to the ‘developments
in the situation of indigenous peoples’, presumably related to the social capital
acquired by the global indigenous peoples’ movement in the 1970s.%"> The Convention
was predicated on the need to consult indigenous peoples in development-related
decisions. The Convention was more alive to the colonialist undertones of categories
such as ‘semi-tribal populations’, unlike its predecessors.?'® Still, States expressed

208 On decolonisation, see Gonzalez Hauck, § 1, in this textbook.

209 Helene Ruiz Fabri, ‘Human Rights and State Sovereignty: Have the Boundaries Been Significantly Redrawn?’
in P Alston and E MacDonald (eds), Human Rights, Intervention, and the Use of Force (OUP 2008) 33.

210 Wentworth Ofuatey-Kodjoe, The Principle of Self-Determination in International Law (Nellen 1977) 115, 119.

211 Audrey Jane Roy, Sovereignty and Decolonization: Realizing Indigenous Self-Determination at the United Nations and
in Canada (thesis submitted to Cornell University 1998).

212 Indigenous and Tribal Populations Convention (adopted 26 June 1957, entered into force 2 June 1959), 328
UNTS 247.

213 Alexandra Xanthaki, “The ILO Conventions’ in Xanthaki (ed), Indigenous Rights and United Nations Standards:
Self-Determination, Culture and Land (CUP 2007).

214 James Anaya, Indigenous Peoples in International Law (OUP 1996).

215 Convention No. 169 Concerning Indigenous and Tribal Peoples in Independent Countries (adopted 27
June 1989, entered into force 5 September 1991) 28 ILM 1832.

216 International Labor conference (75th session), Replies received and Commentaries’ in International Labor
Conference, Partial Revision of the Indigenous and Tribal Peoples Convention, 1957 (No. 107), Report
VI(2), Question 9, 16—17 (Geneva 1988).
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much apprehension about the use of terms traditionally associated with independent
statehood, such as ‘territory’ and self-determination. States like Canada and United
States feared that self~-determination would enable invocations of external secession,

thereby threatening State sovereignty.*!”

Even as the delegation of statehood function to non-State actors increased in
contemporary times, it only facilitated a change of hands from imperial offices to
postcolonial authorities, as Usha Natarajan rightly notes.?'® Postcolonial States,
supported by international organisations like the World Bank, implemented industrial
projects to meet economic growth metrics, without considering marginalised
communities.?"” The vocabulary of development finds legs both in the Global North(s)
as in the Global South(s) and compounds to displace indigenous communities. This

is best illustrated by the fact that 40% of indigenous communities are displaced by
development projects in India alone.?
indigenous demands of sovereignty to the fringes, making small of the deeply spiritual,

The focus on development started to push
cultural, social, and economic relationship that indigenous peoples share with land.?*!

Development was also framed as ‘removed’ from the indigenous worldview, which

the State frames as an interest in the preservation of the ‘primitive’. Marooma Murmu
writes about how indigenous dance and music — which are indeed central to indigenous
existence — give birth to urban romanticised stereotypes of indigenous peoples as the
‘Other’.** This rhetoric of backwardness is repeatedly invoked to remove indigenous
peoples from decision-making spaces.

C. IDENTIFYING INDIGENOUS PEOPLES

In the 1960s, as formal decolonisation efforts succeeded,?

peoples’ special cultural identity and their relationship with land grew. International

consciousness of indigenous

indigenous mobilisation became more systematic and visible. The capstone was
the International Non-Governmental Organization Conference on Discrimination

217 David Meren, ‘Safeguarding Settler Colonialism in Geneva: Canada, Indigenous Rights, and ILO Convention
No. 107 on the Protection and Integration of Indigenous Peoples (1957)" (2021) 102(2) CHR 102, 106.

218 Usha Natarajan, ‘Decolonization in Third and Fourth Worlds: Synergy, Solidarity and Sustainability Through
International Law’ in Sujith Xavier and others (eds), Decolonizing Law: Indigenous, Third World and Settler
Perspectives (Routledge 2021).

219 Sutapa Chattopadhyay, ‘Postcolonial Development State, Appropriation of Nature, and Social Transformation
of the Ousted Adivasis in the Narmada Valley, India’ (2014) 25(4) Capitalism, Nature, Socialism 65, 74.

220 Sriram Parasuraman, The Development Dilemma: Displacement in India (Palgrave Macmillan 1999).

221 Irene Watson, ‘Sovereign Spaces, Caring for Country, and the Homeless Position of Aboriginal Peoples’ (2009)
108(1) South Atlantic Quarterly 27, 29; Lucy Claridge, ‘Landmark Ruling Provides Major Victory to Kenya’s
Indigenous Endorois’ (2010) Minority Rights Group International <https://minorityrights.org/wp-content/
uploads/old-site-downloads/download-1009-Download-full-briefing-paper.pdf> accessed 16 July 2023.

222 Maroona Murmu, ‘There Is No Caste Discrimination in West Bengal?’ (Radical Socialist, 8 July 2019)
<www.radicalsocialist.in/articles/national-situation/865-there-is-no-caste-discrimination-in-west-bengal >
accessed 16 July 2023.

223 On decolonisation, see Gonzalez Hauck, § 1, in this textbook.
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against Indigenous Populations in the Americas in 1977,* where Western indigenous
representatives discussed strategies to forge a transnational indigenous front and a

set of sovereignty demands. From the late 1980s onwards, indigenous peoples won
consultative status at several UN forums. This mobilisation started to bear fruit, with
the UN starting to take steps to recognise indigeneity. The first of such steps was Special
Rapporteur Martinez Cobo’s report, which noted that indigenous populations were
descendants of those who inhabited territories before settlers arrived. Such populations
were known to have a distinct social, economic, and cultural identity— typically tied

to their ancestral land.?* Its focus, however, was on peoples disenfranchised by settler
colonialism, understood as the occupation of territory and resources by foreign peoples

and the displacement of indigenous legal orders.**

Scholars were quick to show that the Cobo conditions were misplaced for communities

in Africa and Asia.?”’

Since African colonies were fully occupied before colonisation,
imperial force was exerted through what Kenyan scholar Ngugi wa Thiong’o calls the
‘cultural bomb’ that ‘annihilate[s] a people’s belief in their names, in their languages,

in their environment, in their heritage of struggle, in their unity, in their capacities

and ultimately in themselves’, thus ‘mak[ing] them want to identify with that which

is furthest removed from themselves’.??® This hybrid form of colonialism benefited the
African elites, who led decolonisation movements and were able to successfully occupy
the positions of authority previously held by imperialists. Because of this complicated
model of colonialism, tracing indigeneity in Africa is far from easy. Most people can
draw links with pre-colonial inhabitants.?”” The same is true of indigeneity in Asia,

where everyone has an equal claim to being indigenous.*’

In response, more reflexive definitions of indigeneity emerged. In 1989, ILO
Convention No. 169 utilised the term ‘peoples’.*' Peoples was a nod to the autonomy
of indigenous communities and their demands for political and legal sovereignty. The
Convention also differentiated between tribal peoples and indigenous peoples, with
the former being units that are socially and culturally distinct from the majority and

224 Ingrid Washinawatok, ‘International Emergence: Twenty-One Years at the United Nations Symposium’
(1998) 3 City University of New York Law Review 41.

225 UNCHR Thirty-sixth session, ‘Final report submitted by Special Rapporteur Jose Martinez Cobo’ (30
September 1983) E/CN.4/Sub.2/1983/21/Add.8; Chidi Oguamanam, ‘Indigenous Peoples and International
Law: The Making of a Regime’ (2004) 30 Queen’s Law Journal, 348, 352.

226 Adelaja O Odukoya, ‘Settler and Non-Settler Colonialism in Africa’in Samuel Ojo Oloruntoba and Toyin
Falola (eds), The Palgrave Handbook of African Politics, Governance and Development (Palgrave Macmillan 2018).

227 Kealeboga Bojosi and George Mukundi Wachira, ‘Protecting Indigenous Peoples in Africa: An Analysis of the
Approach of the African Commission on Human and People’s Rights’ (2006) 6 African Human Rights Law
Journal 382.

228 Ngugi Thiong’o, Petals of Blood (Penguin Books 1977).

229 Dorothy Hodgson, ‘Comparative Perspectives on the Indigenous Rights Movement in Africa and the
Americas’ (2002) 104(4) American Anthropologist 1037, 1041.

230 Bhangya Bhukya and Sujatha Surepally, ‘Unveiling the World of the Nomadic Tribes and Denotified Tribes:
An Introduction’ (2021) 56 Economic and Political Weekly 36.

231 Convention 169, article 2.
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organised by customary rules of clanship and being.”** The UN Working Group on
Indigenous Populations adopted a different approach and, in 1993, chose not to define
indigeneity because ‘historically, indigenous peoples have suffered, from definitions

> 233

imposed by others’.

Nonetheless, indigeneity holds powerful social meaning. It has become ‘a shared
experience of loss of forests, alienation of land, displacements by development projects,
and much more’,?** allowing for cross-border indigenous mobilisation.

D. RIGHTS OF INDIGENOUS PEOPLES
I. NATURE OF RIGHTS-HOLDERS

Efforts to garner international recognition of indigenous identity have predominantly
employed the vocabulary of rights. However, formal recognition of indigenous
peoples’ rights was slow. ILO Convention No. 107 of 1957 recognised the economic,
social, and cultural rights of indigenous peoples. Yet, these rights were contingent

on the assimilation of indigenous peoples into the dominant population, and they

were individual rights by design. Article 27 of the ICCPR** on cultural rights, for
instance, has been widely criticised for exclusively recognising cultural rights of
‘persons’ belonging to minorities, instead of groups as a whole.*** Moreover, the fravaux
préparatoires of the Covenants suggests that the term ‘minorities’ was understood in a
restrictive sense as well-defined stable groups that enjoyed a distinct culture and were
numerically disadvantaged.”” The cultural rights protections granted to minorities were
not intended to even mildly threaten majority regimes.?® It has been suggested that
indigenous peoples were deliberately kept removed from the drafting of the Covenants
because States feared ‘that this might cause political destabilization’ and lend credibility
to secession demands.”’ With time, there was gradual recognition of the collective
dimension of indigenous peoples’ rights, an important step being international

jurisprudence acknowledging this dimension.**”

232 Ibid.

233 UNCHR (Sub-Commission), ‘Report by Erica-Irene Daes on the Protection of the heritage of indigenous
peoples’ (1997) E/C’N.4/Sub.2/1995/26.

234 Gladson Dungdung, “The Pathalgari Movement for Adivasi Autonomy: A Revolution of India’s Indigenous
Peoples’ (IWGIA, 11 March 2022) <www.iwgia.org/en/india/4613-the-pathalgari-movement-for-adivasi-
autonomy-a-revolution-of-india%E2%80%99s-indigenous-peoples.html> accessed 16 July 2023.

235 International Covenant on Civil and Political Rights (adopted on 16 December 1966, entered into force 23
March 1976), 999 UNTS 171.

236 Rudiger Wolfrum, ‘The Protection of Indigenous Peoples in International Law’ (1999) 59 HJIL 371.

237 Commission of Human Rights (6th session), (1950) A/2929, paragraph 184; 8th session (1952), 9th session (1953).

238 UNGA, ‘Report of the Third Committee’ UNGAOR 16th session, UN Doc. A/5000 (1961), paragraph 123.

239 Rebecca Tsosie, “Tribalism, Constitutionalism, and Cultural Pluralism: Where Do Indigenous Peoples Fit
within Civil Society?’ (2003) 5 University of Pennsylvania Journal of Constitutional Law 357, 376.

240 Lubicon Band in Ominayak v. Canada CCPR/C/38/D/167/1984 (1990), Ayyamas in Poma Poma v.

Peru, CCPR/C/95/D/1457/2006 (2009), Sami of the Nordic countries in Lansman v. Finland, CCPR/
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Il. SELF-DETERMINATION

The recognition of self-determination has been tied to the recognition of
‘peoples’.?*! In the specific context of indigenous peoples, the 2007 UN Declaration
on the Rights of Indigenous Peoples (UNDRIP) clarified that the right to self-
determination does not include secession.?** States like Australia, New Zealand,
Canada, and the United States did not sign the Declaration, citing their discomfort
with recognising the right to self-determination of indigenous peoples. Although
these States have now reversed their position, their discomfort with self-
determination has not dampened. Tribunals have continued to be uncomfortable
with recognising indigenous peoples’ right to external self-determination. The Poma
Poma v Peru case before the Human Rights Committee is a case in point.** The
Committee declared the case to be inadmissible, arguing that self-determination was
not an individual right as required by the Optional Protocol. Similarly, in the other
cases where self-determination has been invoked, the Committee has chosen instead
to situate the facts within other rights.

Ill. RIGHTS OF NATURE

Recognition of indigeneity challenges the anthropocentric grammar of rights. In
several indigenous cosmologies, humans are only custodians and symbiotic partners
within nature. Inspired by these epistemologies, the Ecuadorian Constitution
codified the rights of Pacha Mama, the Andean earth goddess as known in

the Quichua and Aymara indigenous languages, in 2008.*** The Constitution

now commits to protecting the sumak kawsay (the ‘good way of living’), which
also reinforces the State’s obligations towards restoration and preservation of

the functions of nature.?* t.240

States like Bolivia and Uganda have followed sui
Importantly, the Bolivian Constitution does not entrench the rights of nature,

but frames such rights as stewardship of humans towards nature and ‘other living

C/52D/511/1992 (1994).; Centre for Minority Rights Development (CEMIRIDE) on behalf of the Endorois
Community v. Kenya, Comm. No. 276/2003, Afr. Comm’n on Human & Peoples’ Rights (2009). See
also Elizabeth Ashamu, ‘Centre for Minority Rights Development (Kenya) and Minority Rights Group
International on Behalf of Endorois Welfare Council v Kenya: A Landmark Decision from the African
Commission’ (2011) 55(2) Journal of African Law 300, 311.

241 On self-determination, see Bak McKenna, § 2.4, in this textbook.

242 Jackie Hartley, Paul Joffe, and Jennifer Preston (eds), Realizing the UN Declaration on the Rights of Indigenous
Peoples: Triumph, Hope, and Action (Purich 2010); and Sheryl Lightfoot, Global Indigenous Politics: A Subtle
Revolution (Routledge 2018), notably chapter 2.

243 Poma Poma v. Peru, CCPR/C/95/D/1457/2006 (2009), 13.

244 Constitucion de 2008, Republica del Ecuador (ECD) <https://pdba.georgetown.edu/Constitutions/Ecuador/
english08.html> accessed 16 July 2023.

245 Maria Valeria Berros, ‘The Constitution of the Republic of Ecuador: Pachamama Has Rights’ (Environment &
Society Portal, 2015) <www.environmentandsociety.org/arcadia/constitution-republic-ecuador-pachamama-
has-rights> accessed 16 July 2023.

246 ‘Rights of Nature gain ground in Uganda’s Legal System’ (Gaia Foundation, 2019) <https://gaiafoundation.
org/rights-of-nature-gain-ground-in-ugandas-legal-system/> accessed 16 July 2023.
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things’.?"” Rights of nature are contained in another statute.?*®

In India, rights of
nature are recognised in a patchwork of judicial pronouncements.*” In other States,
rivers and national parks have been recognised as legal persons. Case in point is the
Whanganui River in New Zealand,*" and the legal status of the Sukhna River near
India’s northeast border with Nepal.?*! Such a reorientation is intended to better
serve claims against polluting projects that threaten to damage ecologies. However,
the retention of the language of rights — often alien to indigenous epistemologies —
still allows balancing exercises in favour of extractivist projects and is furthermore
sometimes used for ‘whitewashing’ purposes.?*?

IV. RIGHT TO FREE, PRIOR, AND INFORMED CONSENT

The right to free, prior, and informed consent is chiefly concerned with the quality
of consent given by communities before development projects are implemented. Free
denotes the lack of intimidation or coercion, prior refers to consent taken well in
advance of a project, and informed refers to the range of facts offered (nature, size,
impact, permissions of project) prior to obtaining consent.”® The mode of obtaining
consent must be aligned with the customary laws of indigenous peoples. Although
typically consent is understood as an obligation of conduct, there are some regimes
which stress ‘obtaining’ consent, turning it into an obligation of result.

V. INDIGENOUS RIGHT TO LAND

Historically, sovereignty was understood as a conceptual instrument to reclaim lands and
natural resources. The right to land was initially situated within the rubric of property rights.
However, property rights hinge on grammars of individuality, ownership, and saleability. For

indigenous peoples, the relationship to land is one of spirituality, less one of ownership.?*

247 Paola Villavicencio Calzadilla and Louis ] Kotzé, ‘Living in Harmony with Nature? A Critical Appraisal of the
Rights of Mother Earth in Bolivia’ (2018) 7(3) TEL 397, 402.

248 Law 071 of the Rights of Mother Earth, 21 December 2010 (BO) <http://181.224.152.72/~embajad5/
wp-content/uploads/2017/12/rights-of-mother-earth.pdf> accessed 16 July 2023.

249 See the Madras High Court’s decision covered here: Katie Surma, ‘Indian Court Rules That Nature Has Legal
Status on Par with Humans — and That Humans Are Required to Protect It’ (Inside Climate, 4 May 2022)
<https://insideclimatenews.org/news/04052022/india-rights-of-nature/> accessed 16 July 2023.

250 Whanganui River Deed of Settlement, 5 August 2014 <www.govt.nz/treaty-settlementdocuments/whanganui-

iwi> accessed 16 July 2023. For a discussion, see Catherine I Magallanes, ‘Reflecting on Cosmology and

Environmental Protection: Maori Cultural Rights in Aotearoa New Zealand’ in Anna Grear and Louis ] Kotzé

(eds), Research Handbook on Human Rights and the Environment (Edward Elgar 2015), 274, 291.

Sukhna Enclave Residents Welfare Association and Ors. v. State of Punjab and Ors., CWP No.18253 of 2009 &

other connected petitions, High Court of Punjab and Haryana.

25

252 Paola Villavicencio Calzadilla and Louis ] Kotzé, ‘Living in Harmony with Nature? A Critical Appraisal of the
Rights of Mother Earth in Bolivia’ (2018) 7(3) TEL 397.

253 OHCHR, ‘Free, Prior and Informed Consent of Indigenous Peoples’ (2015) <www.ohchr.org/sites/default/
files/Documents/Issues/IPeoples/FreePriorandInformedConsent.pdf> accessed 16 July 2023.

254 Alexandra Xanthaki, ‘Indigenous Rights and United Nations Standards: Self-Determination, Culture and
Land’ in Alexandra Xanthaki (ed), Indigenous Rights and United Nations Standards (CUP 2007), chapter 5.
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Today, land is increasingly being read into cultural rights. In General Comment No. 23,
the UN Human Rights Committee observed that ‘culture manifests in various forms,
including a particular way of life associated with the use of land resources’.* The draft
general comment on the right to land also confirms this linkage.***

VI. FOURTH WORLD APPROACHES TO INTERNATIONAL LAW

The ‘Fourth-World’ movement (FWAIL)*’ was born out of the failure of TWAIL*® to
combat the predatory role that international law plays in perpetuating violence against
indigenous peoples. Fourth World approaches question the basic assumptions underlying
international law, including the idea of the State being an impartial guarantor, the
dominance of the English and French languages as the vernacular of international law,

or even the criteria based on which personhood is recognised. Fourth World approaches
push for the recognition of non-anthropocentric personhoods — of land, of nature, of
ancestors, and of ecosystems. Such approaches also expose the colonial motivations behind
diminishing the personhood of indigenous peoples. At its root, this opposition stems from
a basic difference in epistemology. That is, they highlight the fact that there are different
ways of thinking about international law and all these different ways are equally credible
and valid.

VIl. FRAMEWORK OF RELATIONALITY

Indigenous epistemologies — while incredibly diverse — share certain tenets, the first of
which is relationality. ‘Relationality” has been coined in answer to the individual-focus
of Western liberalism. It centres the relationships each knowledge producer shares with
their kin and with nature.?”

In fact, extractivism demands and sometimes even imposes relationships, eroding the
reality of relationships and therefore also the principle of relationality.*® In practical
terms, relationality requires a serious introspection of one’s positionality and privilege,
and understanding how to surrender and listen to indigenous co-collaborators. From a

position of doing, the researcher moves to a position of listening. Listening, not only in

the biological sense, but as Cahill notes, listening in the affective sense.*"

255 CCPR General Comment No. 23: article 27 (Rights of Minorities), (1994) CCPR/C/21/Rev.1/Add.5.

256 CESCR Draft General Comment No. 26: Land and Economic, Social and Cultural Rights, (2022) E/C.12/
GC/26.

257 The term has been coined by George Manuel and Michael Posluns. See George Manuel and Michael Posluns,
The Fourth World: An Indian Reality (Minnesota Press 1974)

258 On TWAIL, see Gonzilez Hauck, § 3.2, in this textbook.

259 Lauren Tynan, “What Is Relationality? Indigenous Knowledges, Practices and Responsibilities with Kin’
(2021) 28(4) Cultural Geographies 597, 602.

260 Linda Tuhiwai Smith, Decolonizing Methodologies: Research and Indigenous Peoples (Zed Books 2012); Eve Tuck
and Wayne Yang, ‘Decolonization Is Not a Metaphor’ (2012) 1(1) Decolonization: Indigeneity, Education &
Society 1.

261 Caitlin Cahill, “The Personal Is Political: Developing New Subjectivities Through Participatory Action
Research’ (2007) 14(3) Gender, Place & Culture 267, 272.
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VIIl. SACRED AND SECULAR

Spirituality is central in indigenous worldviews, informing rationality and meaning-
making.?** All relationships and all beings are endowed with spirituality — whether

it is the land or one’s knowledge. Spirituality, in Western legal discourse, is often
romanticised and treated as less than scientific.**® In their piece, Townsend and
Townsend critique how indigenous elders’ articulations of their spiritual relationships
with territory and nature were not seen as relevant to more scientific assessments about
territory apportionment and environmental rights for which an external expert was
invited.**

IX. RECIPROCITY AS EPISTEMOLOGY
Several indigenous epistemologies rest on the notion of reciprocity. As Kovach notes,

they say that we traditionally knew about portal, the doorway, how to get knowledge
and that it was brought to the people by sharing, by community forums, by sitting in
circles, by engaging in ceremony, by honouring your relationship to the spirit. When

we do that, the spirit will reciprocate and we will be given what we are needed.?®

Reciprocity applies to insiders and outsiders and those in-between. Indigenous cultures —
unlike Western epistemologies — do not attach neutrality to people situated outside
indigenous cultures. They see all worlds as being interconnected and each individual
and community responsible for changes affecting peoples everywhere. Internal positions
are equally problematised. As Linda Tuhiwai-Smith notes, insiders often take their
familiarity for granted. However, indigenous epistemologies pin critical reflexivity on
insiders, t00.% These ideals are not only embedded in stories and myths, but also in

songs, rituals, and dance.*’

E. CONCLUSION

This chapter illuminates how international law was born out of and profited from the
violent dispossession of indigenous peoples. It also examines the long-standing struggles

262 Ross Hoffman, ‘Respecting Aboriginal Knowing in the Academy’ (2013) 9(3) AlterNative: An International
Journal of Indigenous Peoples 189.

263 Virginius Xaxa, ‘Decolonising Tribal Studies in India’ (Raiot, 2021) <https://raiot.in/decolonising-tribal-
studies-in-india-prof-virginius-xaxa/> accessed 16 July 2023.

264 Dina Lupin Townsend and Leo Townsend, ‘Epistemic Injustice and Indigenous Peoples in the Inter-American
Human Rights System’ (2021) 35(2) Social Epistemology 147.

265 Margaret Kovach, Indigenous Methodologies: Characteristics, Conversations and Contexts (University of Toronto
Press 2009), 41; Kathleen Absolon, Kaandossiwin: How We Come to Know (Fernwood 2011) 55.

266 Linda Smith, Decolonizing Methodologies (University of Otago Press 1999) 13.

267 Shay Welch, The Phenomenology of a Performative Knowledge System: Dancing with Native American Epistemology
(Springer International 2019); Sowvendra Shekhar Hansda, The Adivasi Will Not Dance: Stories (Speaking
Tiger 2017).
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organised by indigenous peoples to gain personhood in international law. In so doing,
it also highlights the incongruities within the global fraternity of indigenous peoples.
The later parts of the chapter unpack the bundle of rights that indigenous peoples
enjoy. This discussion also shows how certain rights such as the right to land often

clash with indigenous ways of thinking, because they place emphasis on materiality and

individuality over spirituality.

BOX 7.2.2 Further Readings

Further Readings

C Oguamanam, ‘Indigenous Peoples and International Law: The Making of a
Regime’, (2005) 30 QLJ 348

S Lightfoot, ‘The Declaration on the Rights of Indigenous Peoples’ in Sheryl
Lightfoot (ed), Global Indigenous Politics (Routledge 2016)

K Absolon, Kaandossiwin: How We Come to Know: Indigenous Re-Search
Methodologies (Fernwood 2022)

SH Venne, Our Elders Understand Our Rights: Evolving International Law
Regarding Indigenous Peoples (Theytus 1998)

J Anaya, Indigenous Peoples Under International Law (2nd edn, OUP 2004)
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§ 7.3 INTERNATIONAL ORGANISATIONS

GRAZYNA BARANOWSKA, VILJAM ENGSTROM,
AND TAMSIN PHILLIPA PAIGE

BOX 7.3.1 Required Knowledge and Learning Objectives

Required knowledge: Sources of International Law; Subjects and Actors in
International Law; States

Learning objectives: Understanding the concept of international organisation;
varieties of international organisations and their categorisation; organisations
as actors in international law and as international legal persons; the
autonomous nature of international organisations; concepts of legal
personality and legal powers/competences; main features of the United
Nations and its structure and function; the law of the United Nations and the
fundamental principles of public international law in the UN Charter.

A. INTRODUCTION

It has been said that everything we do is today in one way or another dealt with by
an international organisation. International organisations have become an established
way of structuring inter-State relations, today outnumbering, in any definition, the
number of States. This chapter identifies basic features of international organisations,
highlights elements of their autonomy, and explains fundamental concepts relating
to organisations. It also introduces the United Nations (UN) as the paramount
organisation of the international legal system.

B. IDENTIFYING AN INTERNATIONAL
ORGANISATION

I. DEFINING AN INTERNATIONAL ORGANISATION

While international organisations influence many aspects of our life — they regulate
our food,*® how we travel,>” and who delivers our mail*”” — defining them appears
challenging. The ILC’ Draft articles on the responsibility of international organisations
defines international organisations as established by a treaty or another instrument
governed by international law and possessing international legal personality. The Draft

268 Food and Agriculture Organization of the United Nations <www.fao.org/home/en> accessed 18 June 2023.
269 World Tourism Organization <www.fao.org/home/en> accessed 18 June 2023.

270 Universal Postal Union <www.upu.int/en/Home/> accessed 18 June 2023.
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articles further stipulate that such organisations may include other entities as members
in addition to States.””!

Several characteristics can be identified that — while not providing an exhaustive definition —
provide a ‘useful point of departure’ for identifying international organisations. These
include (1) being created by States, (2) being based on a treaty, and (3) consisting of at
least one organ with a distinct will. All these characteristics are fluid and raise further
discussion. For example, international organisations can be jointly created by States and
international organisations; not all organisations are based on a treaty but, for example, a
decision of the UN General Assembly (UNGA) or domestic parliaments.?’

Il. CATEGORISING INTERNATIONAL ORGANISATIONS

1. Intergovernmental - Supranational - Non-governmental

International organisations are traditionally understood to consist of States. As such, a
defining feature of international organisations as actors in international law is that they
are ‘intergovernmental’. The notion ‘intergovernmental’ can also be used to indicate a
distinction to other forms of organisations. As a point of departure, an intergovernmental
organisation does not limit the sovereignty of States.”” Although the constituent
instrument of an intergovernmental organisation is a treaty, and as such may contain
certain obligations for the member States (e.g. financial obligations), most organisations
cannot adopt legally binding decisions. One exception is the UN, discussed below.
However, the UN would still not qualify as a supranational organisation.

Supranational organisations differ from intergovernmental organisations in respect of
their regulatory authority. The European Union is currently the only example of a
truly supranational organisation, exercising a range of law-making, adjudicative, and
enforcement powers.”’* As stated by the Court of Justice of the European Union,

by becoming members, States have created an organisation of ‘unlimited duration,
having its own institutions, its own personality, its own legal capacity and capacity of
representation on the international plane and, more particularly, real powers stemming
from a limitation of sovereignty or a transfer of powers’.?”” This ‘limitation’ means that
EU legislative measures can have direct effect in the legal orders of EU member States.

A common way to distinguish between organisations is to scrutinise the body of law that
governs the organisation’s activities: only those entities are international organisations
that are governed by international law. Consequently, organisations whose activities are

271 ILC, ‘Responsibility of States for Internationally Wrongful Acts’ (53rd session 23 April-1 June and 2 July—10
August 2001) UN Doc A/RES/56/83 Annex.

272 Jan Klabbers, An Introduction to International Organizations Law (CUP 2022) 6-12.

273 On sovereignty, see Green, § 7.1, in this textbook.

274 Peter L Lindseth, ‘Supranational Organizations’ in Jacob Katz Cogan, Ian Hurd, and Ian Johnstone (eds), The
Oxford Handbook of International Organizations (OUP 2016).

275 Case 6/64 Flaminio Costa v E.N.E.L [1964] ECR 585, 593.
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governed by domestic law are considered non-governmental organisations.”’® By way of
examples, the International Committee of the Red Cross is governed by Swiss law, and
Amnesty International by British law. Membership in non-governmental organisations is
also withheld for individuals. This does not mean that non-governmental organisations
would not perform important tasks in the practice of international law. This reflects

the trend of increasingly recognising an ever more diverse set of actors.””” Moreover,
organisations can transition from non-governmental to intergovernmental.

BOX 7.3.2 Example: Transition From Non-governmental
to Intergovernmental

The International Commission on Missing Persons was initially established in
Sarajevo in 1996 to help to account for missing persons during the Yugoslavian
wars. The Commission gradually expanded its mandate and sphere of activities.
Eventually, its status changed in 2014, when five States signed a treaty and
conferred upon it the status of an intergovernmental organisation.?’®

2. Global/Open - Non-global/Closed

Another useful distinction can be made between global and non-global organisations. In
global or open organisations all States are eligible to become members, such as the UN
or the World Health Organization. To the contrary, non-global or closed organisations
restrict their membership in one way or another. Examples include regional
organisations such as the Organization of American States and the African Union,
organisations based on a common background such as the Organisation of Islamic
Cooperation or Organisation Internationale de la Francophonie, or organisations

where membership is restricted to a particular function, such as the Organization of the
Petroleum Exporting Countries or the North Atlantic Treaty Organization.

BOX 7.3.3 Example: Membership in Closed Organisations

The restricted membership of closed organisations need not be carved in stone.
For example, Armenia, Azerbaijan, and Georgia were initially found ineligible

to partake in the Council of Europe as they were considered geographically
part of Asia. Nevertheless, they were eventually admitted at the turn of the

century.?”?

276 Klabbers (n 275) 7. On NGOs, see He Chi, § 7.6, in this textbook.

277 On the pluralisation of actors, see Engstrom, § 7, in this textbook.

278 Agreement on the status and functions of the International Commission on Missing Persons (adopted 15
December 2014, entered into force 14 May 2015) article 1(1) stating: “The International Commission on
Missing Persons is hereby established as an international organisation’.

279 Henry G Schermers and Niels Blokker, International Institutional Law (Brill/Nijhoff 2018) 57-59.
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3. Political - Technical

‘While most international organisations are established to perform a specific function, the
limited scope and nature of the tasks of some organisations make them appear as dealing
with predominantly technical issues. For example, the Universal Postal Union regulates
global postal services. Instead of diplomats, States usually delegate experts to meetings

of such organisations. By contrast, ‘political’ organisations may discuss any matter of
global governance, and State delegations usually consist of diplomats and politicians, the
paradigm example being the UNGA (further discussed below). At the same time, the
distinction between political and technical organisations can be difficult to uphold.*

BOX 7.3.4 Example: Technical Versus Political Organisations

Seemingly technical questions can turn out to be intensely political. The
Universal Postal Union’s tasks may be thought of as rather technical. However,
in 2019 the United States threatened to withdraw from the Union claiming
that China is taking advantage of its developing country status within