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OVERVIEW

The Journal of International Criminal Law (JICL) is a scientific, online, peer-reviewed
journal, first edited in 2020 by Prof. Dr. Heybatollah Najandimanesh, mainly focusing on
international criminal law issues.

Since 2023 JICL has been co-managed by Prof. Dr. Anna Oriolo as General Editor
and published semiannually in collaboration with the International and European Criminal
Law Observatory (IECLO) staff.

JICL Boards are powered by academics, scholars and higher education experts from
a variety of colleges, universities, and institutions from all over the world, active in the
fields of criminal law and criminal justice at the international, regional, and national
level.

The aims of the JICL, inter alia, are as follow:

. to promote international peace and justice through scientific research and
pubblication;

. to foster study of international criminal law in a spirit of partnership and
cooperation with the researchers from different countries;

. to encourage multi-perspectives of international criminal law; and

. to support young researchers to study and disseminate international criminal
law.

Due to the serious interdependence among political sciences, philosophy, criminal
law, criminology, ethics and human rights, the scopes of JICL are focused on international
criminal law, but not limited to it. In particular, the Journal welcomes high-quality
submissions of manuscripts, essays, editorial comments, current developments, and book
reviews by scholars and practitioners from around the world addressing both traditional
and emerging themes, topics such as

. the substantive and procedural aspects of international criminal law;
. the jurisprudence of international criminal courts/tribunals;

° mutual effects of public international law, international relations, and
international criminal law;

. relevant case-law from national criminal jurisdictions;

. criminal law and international human rights;

. European Union or EU criminal law (which includes financial violations and

transnational crimes);

o domestic policy that affects international criminal law and international
criminal justice;

o new technologies and international criminal justice;

. different country-specific approaches toward international criminal law and
international criminal justice;

° historical accounts that address the international, regional, and national levels;
and
o holistic research that makes use of political science, sociology, criminology,

philosophy of law, ethics, and other disciplines that can inform the knowledge
basis for scholarly dialogue.
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The dynamic evolution of international criminal law, as an area that intersects various
branches and levels of law and other disciplines, requires careful examination and
interpretation. The need to scrutinize the origins, nature, and purpose of international
criminal law is also evident in the light of its interdisciplinary characteristics. International
criminal law norms and practices are shaped by various factors that further challenge any
claims about the law’s distinctiveness. The crime vocabulary too may reflect
interdisciplinary synergies that draw on domains that often have been separated from
law, according to legal doctrine. Talk about “ecocide” is just one example of such a trend
that necessitates a rigorous analysis of law per se as well as open-minded assessment
informed by other sources, e.g., political science, philosophy, and ethics. Yet other
emerging developments concern international criminal justice, especially through
innovative contributions to enforcement strategies and restorative justice.

The tensions that arise from a description of preferences and priorities made it
appropriate to create, improve and disseminate the JICL as a platform for research and
dialogue across different cultures, in particular, as a consequence of the United Nations
push for universal imperatives, e.g., the fight against impunity for crimes of global
concern (core international crimes, transboundary crimes, and transnational
organized crimes).
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Automated Persecution and Racial Discrimination: A New Challenge for
International Criminal Law?

by Marco Di Donato”

ABSTRACT: This paper argues that, in the context of the Israeli-Palestinian conflict, the legal
requirements to establish the crime of persecution under the Rome Statute are met with regard
to the Palestinian population in the Gaza Strip. This conclusion is supported by statements made
by Israeli political and military leaders, together with evidence collected in recent years
pointing to a pattern of racial discrimination. The analysis further highlights the growing and
concerning use of Al decision-support systems as tools that may amplify the crime of
persecution. In particular, these systems appear to increase the number of civilian targets
identified, as well as the risk of false positives. Such technologies seem to have evolved from
decision-support tools into systems that are, in practice, used with little or no meaningful human
oversight during the joint targeting cycle. This development raises important questions
regarding the responsibility of military and political superiors, along with the potential
individual criminal liability of leaders of private companies that design and supply these Al
systems. The paper concludes by considering the possibility of civil compensation before
national courts for victims harmed through the use of AI in this conflict, while also
acknowledging the legal and practical challenges involved in obtaining such remedies,
alongside their potential benefits.

KEYWORDS: Al-Decision Support Systems; International Criminal Law; Individual Criminal
Responsibility; Israeli-Palestinian Conflict; Persecution; Racial Discrimination; Superior
Responsibility;

I. Racial Discrimination as a form of Persecution: Assessing its Qualification as a Crime
Against Humanity in the Israeli-Palestinian Conflict

Article 7 of the Rome Statute, and more specifically Articles 7(1)(h) and 7(2)(g), addresses the

crime of persecution, classifying it as a crime against humanity.! Scholars argue that the crime

of persecution, at its core “entails the denial of fundamental rights on discriminatory grounds” .

DOUBLE BLIND PEER REVIEWED ARTICLE
* PhD Student in Criminal Law, University of Verona (Verona, Italy).

ISSN: 2717-1914 / © 2026 Marco Di Donato. This is an open access article under the CC BY-NC-SA license
(https://creativecommons.org/licenses/by-nc-sa/4.0/).

! On the issue of racial discrimination in international law, with particular emphasis on its qualification as
apartheid, see WILLIAM A. SCHABAS, THE INTERNATIONAL LEGAL ORDER’S COLOUR LINE: RACISM, RACIAL
DISCRIMINATION, AND THE MAKING OF INTERNATIONAL LAW (2023).

2 Joe Powderly, Niamh Hayes, Persecution, in ROME STATUTE OF THE INTERNATIONAL CRIMINAL COURT.
ARTICLE-BY-ARTICLE COMMENTARY (Kai Ambos ed., 2022), at 223. For the interpretations of “racial grounds,”
id. at 230.

JICL (Vol. 7 — Issue 1 — 2026), pp. 16-23
ISSN 2717-1914
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Within this framework, racial discrimination may fall within the scope of persecution for
the purposes of the Rome Statute, even according to restrictive theses,’> and especially
considering what Bassiouni stated, namely that persecution can be considered a State policy
leading to the infliction of, inter alia, discriminatory measures.*

On this basis, in order to analyze the material element, starting from the definition of
persecution provided under Article 7(2)(g) of the Rome Statute, the deprivation, beyond being
intentional, must also be characterized by a certain degree of severity, that is, from an objective
standpoint, it must exceed a specific threshold of harm.’ It follows that not every deprivation
of fundamental rights, even if contrary to international law and based on the identity of a group
or collectivity, may automatically be qualified as persecution under Article 7 of the Rome
Statute; rather, only those acts that reach a particularly high level of gravity meet this threshold.®

With specific reference to the Israeli-Palestinian conflict, it may be argued that the notion
of “severe deprivation” under Article 7(2)(g) of the Rome Statute is satisfied with regard to acts
committed against individuals of Palestinian nationality, insofar as such an assessment is
supported by a plurality of studies and evidentiary sources.’

The jurisprudence of the International Criminal Court, as well as that of the ad hoc
international criminal tribunals, has long affirmed that serious harm to physical and mental
integrity and violations of individual liberty may amount to the crime of persecution,
particularly where fundamental rights are implicated. These include, inter alia, the right to life,
liberty, and security of person; the prohibition of slavery; the prohibition of torture and cruel,
inhuman, or degrading treatment or punishment; and the prohibition of arbitrary arrest,
detention, or exile, as enshrined in Articles 3, 4, 5, and 9 of the Universal Declaration of Human
Rights.® Such rights appear, at least in part, to have been infringed in the context of events that
have already occurred in the Gaza Strip.

3 Alfredo Lifian Lafuente, The Connection Requirement and Discrimination in the Crime Against Humanity of
Persecution: Two Theses that Contradict the Case Law of the International Criminal Court, INTERNATIONAL
CRIMINAL LAW REVIEW (2026).

4 M. CHERIF BASSIOUNI, CRIMES AGAINST HUMANITY: HISTORICAL EVOLUTION AND CONTEMPORARY
APPLICATION (2011), at 396.

5 Yao Li, Persecution in International Criminal Law and International Refugee Law, 6 ZEITSCHRIFT FUR
INTERNATIONALE STRAFRECHTSDOGMATIK 300 (2020), at 303.

¢ However, a violation which, when considered in isolation, does not meet the required threshold of gravity may
nonetheless qualify as the crime of persecution when assessed within the context of a broader discriminatory policy
and in conjunction with other acts, sece GERHARD WERLE, FLORIAN JEBBERGER, PRINCIPLES OF INTERNATIONAL
CRIMINAL LAW (2020), at 426.

7 For instance, Tamar Luster, The ICJ Obligations of Israel Advisory Opinion — Mass Deprivation and Preventive
Protection, ARTICLES OF WAR (Feb. 4, 2026), lieber.westpoint.edu/mass-deprivation-preventive-protection/;
INTERNATIONAL COURT OF JUSTICE, Advisory Opinion, Obligations of Israel in relation to the presence
and activities of the United Nations, other international organizations and third States in and in relation to the
occupied Palestinian territory (Oct. 22, 2025), para. 153. It is affirmed that «since 2 March 2025, Israel has also
increased restrictions on the operations of other United Nations entities, international organizations and third
States in the Gaza Strip. These policies and practices have resulted in the deprivation of the essentials of daily life
for the local population in the Gaza Strip. This engages Israel’s obligations to respect, protect and fulfil the human
rights of the local population in the Gaza Strip and in the Occupied Palestinian Territory as a whole». See also
Eitan Diamond, “Humanitarian” Killing Zones, EJIL:TALK! (Aug. 22, 2025), www.gjiltalk.org/humanitarian-
killing-zones/; HUMAN RIGHTS WATCH, Extermination and Acts of Genocide Israel Deliberately Depriving
Palestinians in Gaza of Water (Dec. 2024), www.hrw.org/sites/default/files/media_2024/12/gazal224web.pdf.
Before the events of 7 October 2023, see HUMAN RIGHTS WATCH, A Threshold Crossed. Israeli Authorities
and the Crimes of Apartheid and Persecution (Apr. 27, 2021),
www.hrw.org/sites/default/files/media_2021/04/israel palestine0421 web_0.pdf.

8 See, for example, ICC, Mr Ag Abdoul Aziz Ag Mohamed Ag Mahmoud Al Hassan, ICC-01/12-01/18-2594-
Red, Trial Chamber, Public redacted version of Trial Judgment (June 26, 2024), para. 1201; ICC, Mr Bosco
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With regard to Article 7(1)(h) of the Rome Statute, this provision refers to persecution
directed against “any identifiable group or collectivity”, specifying that such identification may
be based on political, racial, national, ethnic, cultural, religious, or gender grounds, as defined
in paragraph 3.° The provision further allows persecution to be grounded on other bases,
provided that they are universally recognized as impermissible under international law.

Moreover, according to both doctrine and jurisprudence, the identification of a victim as
belonging to a particular group does not necessarily need to be grounded in objective
membership, but may also be based on a subjective perception. In this respect, the perception
of the perpetrator is also relevant, as the target may be selected on the basis of the belief that
the victim belongs to a particular group, even where such belief later proves to be erroneous.!°

Within the context of the Israeli-Palestinian conflict, even with reference to some of the
groups or collectivities mentioned in Article 7(1)(h), it is possible to identify relevant indicators
for the purposes of establishing the crime of persecution, even on racial ground, as will be
further analyzed below.'!

Furthermore, in the arrest warrants issued by the International Criminal Court in the
Situation in the State of Palestine,!” reference is made to the crime of persecution in relation to
conduct carried out at least from 8 October 2023 until 20 May 2024.'3

Finally, as expressly indicated by Article 7(1)(h) of the Rome Statute, the conduct must
be committed in connection with acts referred to in Article 7(1) or with any crime within the
jurisdiction of the Court. This aspect is of particular importance, as an act which, considered in
isolation, would not constitute a crime under the Rome Statute may nonetheless acquire
relevance as persecutory conduct when committed in connection with other acts amounting to
genocide, crimes against humanity, war crimes, or the crime of aggression.'*

From this perspective, measures affecting the rights of specific groups (such as, for
example, restrictions on participation in social life, limitations on access to cultural venues such

Ntaganda, ICC-01/04-02/06-2359, Trial Chamber, Judgment (July 8, 2019), para. 991; ICTY, Mr Radovan
Karadzic, IT-95-5/18-T, Trial Chamber, Judgment (Mar. 24, 2016), para. 499; ICTY, Mr Tihomir Blaski¢, IT-95-
14-A, Appeal Chamber, Appeal Judgment (Jul. 29, 2004), para. 139; ICTY, Mr Tihomir Blaski¢, IT-95-14-T, Trial
Chamber, Judgment (Mar. 3, 2000), para. 220.

% According to case law, the targeted group may be defined both in positive and negative terms, in the sense that
the perpetrator may target certain individuals or a group also on the basis of their non-membership in a particular
group, see ICC, Mr Dominic Ongwen, ICC-02/04-01/15-1762-Red, Trial Chamber, Judgment (Feb. 4, 2021), para.
2735; ICC, Mr Bosco Ntaganda, supra note 8, para. 1009.

10 Joe Powderly, Niamh Hayes, supra note 2, at 224; ICC, Mr Bosco Ntaganda, supra note 8, para. 1011.

1" See INDEPENDENT INTERNATIONAL COMMISSION OF INQUIRY ON THE OCCUPIED
PALESTINIAN TERRITORY, INCLUDING EAST JERUSALEM, AND ISRAEL, A/HRC/60/CRP.3, Legal
analysis of the conduct of Israel in Gaza pursuant to the Convention on the Prevention and Punishment of the
Crime of Genocide (Sept. 16, 2025), at 7 et seq.

12 For an overview of developments concerning the situation in the State of Palestine, reference should be made to
the website of the International Criminal Court, and in particular to the relevant webpage: www.icc-
cpi.int/palestine.

13 Reference should be made to the page of the International Criminal Court concerning Mr. Benjamin Netanyahu,
where it may be noted that the current Israeli Prime Minister would be «allegedly responsible for the war crimes
of starvation as a method of warfare and of intentionally directing an attack against the civilian population; and
the crimes against humanity of murder, persecution, and other inhumane acts from at least 8 October 2023 until
at least 20 May 2024», see www.icc-cpi.int/defendant/netanyahu. On the reluctance of the ICC to put in place an
effective investigation into the situation in Palestine, see Triestino Mariniello, The Situation in Palestine: Seeking
for Justice, A Chimera?, 126(3) CONFLUENCES MEDITERRANEE 135 (2023).

4 ICTR, Mr Ferdinand Nahimana et al., ICTR-99-52-A, Appeal Chamber, Appeal Judgment (Nov. 28, 2007),
paras. 985-988; ICTY, Mr Zoran Kupreskic et al., IT-95-16-T, Trial Chamber, Judgment (Jan. 14, 2000), paras.
615(e), 622. See also WILLIAM A. SCHABAS, THE INTERNATIONAL CRIMINAL COURT: A COMMENTARY ON THE
ROME STATUTE (2016), at 199-200.
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as theatres or libraries, or hate speech directed against a segment of the population on
discriminatory grounds) although not, if considered individually, reaching the level of gravity
required to constitute the crime of persecution, may nonetheless contribute to its establishment
when situated within a broader context and in connection with other acts falling within the
jurisdiction of the Court.!>

With regard to the mental element, an intent to discriminate against a group is required,
as set out in Article 7(1)(h) of the Rome Statute. Under this provision, the severe deprivation
of fundamental rights must be inflicted precisely because the perpetrator perceives the victim
or victims as belonging to the group he or she intends to discriminate on racial grounds.'®

First, discriminatory intent in relation to the severe deprivation of fundamental rights may
be considered satisfied where the perpetrator intended to engage in the conduct, whether by act
or omission, or was aware that such severe deprivation would occur in the ordinary course of
events as a consequence of his or her conduct.!”

Second, for the purposes of establishing intent to discriminate on the basis of one of the
protected groups identified in the provision (or multiple groups), it is necessary to demonstrate
that the perpetrator targeted the victims on account of the perceived membership of the group
he or she sought to affect.!®

The considerations advanced in support of the material element may equally be relied
upon with regard to the mental element, supporting a finding that the requisite intent is present,
with particular reference to statements made by Israeli political leaders.'’

Finally, it is necessary that the contextual elements of crimes against humanity be
satisfied. In particular, two requirements must be met. First, the conduct must be carried out as
part of a widespread or systematic attack directed against a civilian population. Second, the
perpetrator must have been aware that his or her conduct was part of, or intended to form part
of, such a widespread or systematic attack against a civilian population.?°

With regard to the conflict in the Gaza Strip, the considerations developed thus far, as
well as those that follow concerning the use of Al systems within the conflict, appear equally
applicable to the contextual element. This is particularly so in light of the number of civilian
casualties reportedly deemed acceptable by the Israeli military, which has been indicated to
reach thresholds of 15-20 civilians for each low-level Hamas member, with significantly higher
figures, reportedly up to one hundred, in cases involving mid- or high-level Hamas members.*!

5 ICTR, Mr Ferdinand Nahimana et al., supra note 14, paras. 985-988; ICTY, Mr Zoran Kupreskic et al., supra
note 14, paras. 615(e), 622.

16 UN, Rome Statute of the International Criminal Court (Rome Statute) (Jul. 1, 2002), art. 30(2), art. 30(3).

17 ICC, Mr Germain Katanga, ICC-01/04-01/07-3436-tENG, Trial Chamber, Judgment pursuant to article 74 of
the Statute (Mar. 7, 2014), para. 774.

18 See, for instance, ICC, Mr Dominic Ongwen, supra note 9, para. 2739; ICTY, Mr Radovan Karadzic, supra
note 8, para. 500; ICTY, Mr Dusko Tadi¢, 1T-94-1-A, Appeal Chamber, Appeal Judgment (Jul. 15, 1999), para.
305; ICTR, Mr Laurent Semanza, ICTR-97-20-T, Trial Chamber, Judgment (May 15, 2003), para. 350.

19 Below are some non-exhaustive examples of statements made by Israeli leaders, see Emma Graham-Harrison,
Ex-Israeli intelligence chief said 50 Palestinians must die for every 7 October victim, THE GUARDIAN (Aug. 17,
2025), www.theguardian.com/world/2025/aug/17/israeli-general-aharon-haliva-palestinians-7-october-gaza, with
reference to the statements of the former head of Israeli military intelligence, Aharon Haliva, available here;
Natalie Merzougui, Maria Rashed, Has Israel taken enough action to prevent alleged incitement to genocide?,
BBC (Aug. 27, 2024), www.bbc.com/news/articles/czeSw2wd4x0o0.

20 See UNITED STATES AGENCY FOR INTERNATIONAL DEVELOPMENT, Benchbook on the
Adjudication of International Crimes, Strengthening Ukraine’s Capacity to Investigate and Prosecute International
Crimes (2023), at 431 et seq.

2! Elizabeth Dwoskin, Israel built an ‘Al factory’ for war. It unleashed it in Gaza, THE WASHINGTON POST (Dec.
29, 2024), www.washingtonpost.com/technology/2024/12/29/ai-israel-war-gaza-idf/.
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In light of the elements outlined above, it appears possible to argue that, at the present
stage, within the framework of the Israeli-Palestinian conflict, conditions may be identified that
support the potential characterization of the crime of persecution, as further elaborated in the
following paragraph, potentially amplified by the use of Al systems for discriminatory
reasons.?

II. The use of Al in the Israeli-Palestinian Conflict as a tool for Amplifying the Crime of
Persecution

Al-Decision Support Systems (AI-DSS) employed by Israel in the conflict are numerous and
may be used defensively, for instance for “proactive forecasting and threat alerts” *> However,
they can also be deployed in offensive operations, particularly in relation to “farget
development, intelligence analysis, target identification, and engagement” and can amplify the
crime of persecution.?*

AI-DSS were initially conceived as decision-support tools, and thus as systems
necessarily connected to human intervention in a supervisory capacity.>> Under this intended
framework, the second category outlined above (offensive operation) would not have been
possible.

However, recent developments suggest that, in the context of the Gaza Strip, such systems
have also been employed in activities included in the second category, potentially in the absence
of effective human involvement in the various stages of so-called joint targeting cycle.?® This
raises concerns regarding the absence of the “robust human monitoring” that is considered
necessary in such circumstances.?’

Indeed, the excessive number of potential targets to be monitored may not allow for
effective and thorough oversight of each individual case.?® Several estimates indicate that the
time available to decide whether to strike a particular target may sometimes be limited to
approximately twenty seconds.?’ In some cases, the assessments appear to rely on criteria that
may reasonably be described as summary in nature, such as the mere identification of an

22 Recently, in this regard, it is worth recalling the position advanced by authoritative scholarship with reference
to core crimes, which emphasizes that «we would be remiss not to acknowledge the potential role of AI-DSS in
facilitating these acts—particularly when their deployment aligns with the operational objectives of actors
engaged in unlawful conducty, see Jessica Dorsey, Marta Bo, AI-Enabled Decision-Support Systems in the Joint
Targeting Cycle: Legal Challenges, Risks, and the Human(e) Dimension, 107 INTERNATIONAL LAW STUDIES 184
(2026), at 188.

BId., at 194.

X,

B Id., at 186.

26 See FRANCE 24 ENGLISH, Understanding how Israel uses 'Gospel' Al system in Gaza bombings (Dec. 12, 2023),
www.youtube.com/watch?v=E8e2g7CfXAA.

27 Klaudia Klonowska, Jonathan Kwik, Artificial intelligence in contemporary conflicts and the future of military
law, in A RESEARCH AGENDA FOR MILITARY LAW (Paul A. L. Ducheine, Terry D. Gill, Peter B. M. J. Pijpers,
Marten C. Zwanenburg ed. 2026), at 97 et seq.

28 Indeed, the use of Al systems has contributed to a significant reduction in the time required for planning and
executing attacks against targets, making it possible to identify, within a matter of days, a number of objectives
that previously required approximately a year, see ANTHONY KING, AI, AUTOMATION, AND WAR: THE RISE OF A
MILITARY-TECH COMPLEX (2025), at 127.

2 Yuval Abraham, ‘Lavender’: The Al machine directing Israel’s bombing spree in Gaza, +972 MAGAZINE (Apr.
3,2024), www.972mag.com/lavender-ai-israeli-army-gaza/.

www jiclonline.org 20



Journal of International Criminal Law [Vol. 7 — Issue 1]

individual as male or their inclusion within the Lavender system.*? As a result, some observers
have described the target approval process as less rigorous, particularly in light of the
acceptance by Israeli leadership of the possibility of civilian casualties, a factor that may
facilitate the integration of the crime of persecution.’!

For the purposes of this paper (which focuses on the second category) the most relevant
systems, also analyzed by experts, include those used to locate individuals and generate
predictions regarding the potential affiliations of identified subjects, such as Lavender;*?
systems used to track individuals, often up to their homes or military bases, such as Where’s
Daddy?*? and systems designed to facilitate the targeting of buildings, such as Gospel.>*

In addition, although clear information remains limited, reports have emerged regarding
the use of other systems associated with those described above, including Habsora, Fire Factory,
Fire Weaver, Alchemist, Depth of Wisdom, and Wolf Pack.?*

One of the principal issues associated with AI-DSS lies in the risk of so-called automation
bias (particularly in the context of facial recognition) namely, the tendency to attribute
excessive reliability to the outputs provided by Al, even where such outputs may be erroneous,
especially in environments that are, or may be assimilated to, urban guerrilla warfare contexts.>®

This concern is linked to a second issue, namely the lack of transparency in the training
phase of AI-DSS.’ In such circumstances, it is not always clear how these systems generate
outputs or identify patterns for the classification of individuals, particularly when complex
datasets are involved.

In contexts where individuals belonging to a particular group, especially on a national,
racial, or ethnic basis, as in the case of the Palestinian population, share similar physical
features, the system may conflate distinct individuals, thereby misidentifying innocent persons
as others previously flagged as terrorists. This gives rise to phenomena commonly referred to
in literature as sampling bias and group attribution bias, amplifying the phenomenon of
persecution.®® In the present context, the former denotes the increased likelihood that a
particular subgroup within a population will be selected by the Al system, while the latter refers
to the system’s inability to distinguish between individuals belonging to a specific group (for
example, members of Hamas) and other individuals within the same population who are entirely
unrelated to terrorist activities.

What, then, are the profiles of superior and individual criminal responsibility in this
framework of the commission of the crime of persecution facilitated by tools such as AI-DSS,

30 Callum Fraser, AI's baptism by fire in Ukraine and Gaza offers wider lessons, THE INTERNATIONAL INSTITUTE
FOR STRATEGIC STUDIES (Apr. 22, 2024), www.iiss.org/online-analysis/military-balance/2024/04/analysis-ais-
baptism-by-fire-in-ukraine-and-gaza-offer-wider-lessons/.

31 Elizabeth Dwoskin, Israel built an ‘Al factory’ for war. It unleashed it in Gaza, supra note 21.

32 Yuval Abraham, ‘Lavender’: The AI machine directing Israel’s bombing spree in Gaza, supra note 28.

33
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35 Jessica Dorsey, Marta Bo, AI-Enabled Decision-Support Systems in the Joint Targeting Cycle: Legal
Challenges, Risks, and the Human(e) Dimension, supra note 22, at 194; Klaudia Klonowska, Jonathan Kwik,
Artificial intelligence in contemporary conflicts and the future of military law, supra note 27, at 102.
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and Facial Recognition Technology, 16(2) JOURNAL OF INTERNATIONAL HUMANITARIAN LEGAL STUDIES 336
(2025), at 348 et seq.
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law, supra note 27, at 110.
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also taking into account their possible decision to refrain from overseeing the information and
decisions generated by these Al systems?

III. Some Brief Remarks on Superior Responsibility and Individual Criminal
Responsibility

From the perspective of superior responsibility for crimes committed with the assistance of Al-
DSS, the (potential) liability of a military superior may arise in relation to acts perpetrated by
subordinates in the course of activities carried out as members of a unit of the Israeli armed
forces. A military commander, where this is established in judicial proceedings, exercises
effective command and control, or effective authority and control, over his or her troops.*
Moreover, in light of statements made by Israeli superiors and the availability of information
contained in operational databases, it appears difficult to assume that the superior was unaware
of the relevant conduct; in any event, he or she should have known that subordinates were
engaging in conduct amounting to the crime of persecution, potentially amplified by the use of
Al systems, against the Palestinian population.

In this regard, particular relevance also attaches to the possible omission by the superior
to take all necessary and reasonable measures within his or her power to prevent or repress the
commission of crimes, or to submit the matter to the competent authorities. On this point,
however, the evidence currently available remains limited, as it is unclear what concrete steps,
if any, were actually undertaken.

Nonetheless, the continued operation of Al systems, coupled with a reduced level of
oversight over their functioning, at the very least allows for a preliminary inference that
effective measures were not adopted, thereby suggesting a basis for the responsibility of
military superiors, notwithstanding the (potential) practical challenges associated with the
application of Article 28 of the Rome Statute.*

A different analysis applies to executives of technology companies, where the issue may
be examined along two distinct lines. The first concerns the contribution made by such
executives to the commission of unlawful conduct and, consequently, the assessment of the
desirability and feasibility of invoking individual criminal responsibility under Article 25 of the
Rome Statute. The second relates to the possible application of the regime of civilian superior
responsibility pursuant to Article 28(2) of the Rome Statute.

Liability under the model set out in Article 28(2) of the Rome Statute, while theoretically
applicable to civilian superiors, appears difficult to establish for several reasons. First, Israeli
military personnel are not under the authority or effective control of executives of technology
companies; this is even less tenable where the company is based in a third State, such as the
United States of America.*! Accordingly, one of the fundamental requirements under Article

39 UN, Rome Statute of the International Criminal Court (Rome Statute) (Jul. 1, 2002), art. 28(1).

40 Tt should be noted that, in legal scholarship, some have highlighted the difficulties in applying the principle of
superior responsibility when Al tools are employed, particularly with specific reference to lethal autonomous
weapons; in this regard, see Alessandra Spadaro, 4 Weapon is No Subordinate. Autonomous Weapon Systems and
the Scope of Superior Responsibility, 21(5) JOURNAL OF INTERNATIONAL CRIMINAL JUSTICE 1119 (2023). Indeed,
as noted by authoritative scholarship, technological developments risk rendering existing legal frameworks
obsolete, see Paola Gaeta, Who Acts When Autonomous Weapons Strike? The Act Requirement for Individual
Criminal Responsibility and State Responsibility, 21(5) JOURNAL OF INTERNATIONAL CRIMINAL JUSTICE 1033
(2023), at 1055.
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about tech's role in warfare (Feb. 21, 2025), www.abc.net.au/news/2025-02-22/how-us-tech-giants-supplied-
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28(2) of the Rome Statute (namely, the existence of a relationship of effective authority and
control over the individuals committing the conduct) would be lacking.

The application of Article 28(2) also proves problematic from another perspective. It is
difficult to envisage that a technology company could, in the absence of the involvement and
support of military authorities, autonomously carry out an attack against the civilian population.
Furthermore, individuals formally subordinate to corporate executives, most likely engineers,
could reasonably refuse to participate in operations that would result in the commission of
unlawful acts.*

A more viable avenue for establishing responsibility on the part of civilian superiors may
therefore lie in the form of liability for aiding or abetting, according to Article 25(3)(c) Rome
Statute.** This is because, as a general rule, technology companies would provide support or
assistance, rather than directly participate in the commission of the crime of persecution stricto
sensu through the conduct of their employees.**

There is, however, an additional pathway grounded in a more victim-centered
perspective, which shifts the focus away from the criminal liability of corporate executives and
toward the identification of compensatory forms of reparation in favor of victims (or their
families) in a civil court.

Such claims would more appropriately be pursued at the domestic level, rather than before
the International Criminal Court, notwithstanding the significant challenges that such an
approach entails. One may consider, for instance, the difficulties in territories affected by acts
of persecution carried out through the use of Al systems, particularly with regard to the
recognition of harm suffered by victims before national courts. Despite these obstacles, this
approach may, from a practical standpoint, prove more advantageous for the victims concerned,
but further studies are needed.*’
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